

Paper D
[bookmark: _GoBack][image: ]ELR GP Federation Ltd
General Meeting of Shareholders
Wednesday 22nd May 2019 – Syston Medical Centre

Present:	Dr R Bietzk (chair), Dr G Chidlow, Dr C Metcalf, Dr S Ghosh, Dr C Kingsway, J McCrea, J Watkins, R Whitehead, Dr L Ryan, H Patel

1. JW confirmed that 24 Practices (>80% of Sharholders) were either in attendance or had appointed the Chairman to vote on their behalf. A minimum of 51% of Shareholders is required to make a decision and therefore quoracy was achieved.

2. Directors

Three Directors came to the end of their three year terms in May 2019 and the Federation posts are therefore up for election.

The Federation has developed a proposal to use the ELR GP Federation to support PCN development and provide a forum for them to work together.

[image: ]
It has been proposed to co-opt the PCNs ACDs onto the Federation Board (if they are not already a Director) to shape and focus the Federation business on activity that supports PCNs to operate effectively; providing a forum for debate at the ’30 level’.
	
To allow this proposal to be discussed with the new Accountable Clinical Directors (ACD); it was agreed to defer the election of the Federation Board Directors until the end of October 2019.


3. Proposal to form a Joint Venture with DHU

The proposal (Appendix 1) was approved unanimously.

4. Removal of a Director 

In line with the Federation’s Articles of Association and Shareholders’ Agreement; it was agreed that Mrs Kirsty Whawell should be removed as a Director as she was no longer an employee of a Shareholding Practice.



[image: ]Appendix 1 - Proposal to form a Joint Venture with DHU
1. Introduction

Shareholders will be aware that, in partnership with DHU, ELR GP Federation bid successfully for the contract to manage the ELR Integrated Urgent Care Centres (see configuration below).
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The Federation is now in the process of formalising the Joint Venture Agreement with DHU and requires a resolution of its Shareholders to establish this agreement, in accordance with the Articles of Association of ELR GP Fed Ltd.

2. Overview of DHU Health Care CIC

(a) DHU Health Care CIC is a social enterprise and a not for profit company, known locally as DHU. 

(b) The company was established in April 2007 as a result of a merger between two Derbyshire based companies that were set up by local general practitioners. DHU is now officially classified as a medium sized organisation under The Companies Acts definition and are consequently large enough to be operationally robust but small enough to care and to be flexible in meeting commissioners’ requirements.

(c) DHU secured the contracts for GP Out of Hours Services for LLR and the Loughborough Urgent Care Centre on 13th May 2016, stepping in on a caretaking basis following the financial collapse of the previous provider, CNCS. 

(d) In Autumn 2016, the process for re-procurement of the new service models for urgent care commenced. DHU Health Care CIC has secured the first two contracts that were let by competitive tender.   This includes;

· Integrated Primary and Community Urgent Care Service in West Leicestershire in partnership with 4FED (the combined West Leicestershire GP Federations) 
· LLR Urgent Care Home Visiting Service which is a 24 hour a day, 7 day a week service spanning a population of 1.1 million 

(e) In addition DHU is continuing to provide a 24/7 Home Visiting Service to Leicester, Leicestershire and Rutland, the four City Hubs and the LRI Front Door and is continuing to provide and develop the Clinical Navigation Hub. 

(f) DHU’s ambition was to provide urgent care services across LLR recognising both the clinical benefits and economies of scale that a single provider can bring to LLR by managing capacity and demand across the patch in partnership with local GPs and their Federations. 

(g) DHU have invested heavily in LLR with the creation of an LLR Divisional Management and Governance Structure which includes an independent  Chair, Managing Director, Clinical Director, senior operational and clinical leads along with dedicate support staff. The current structure has been developed to support further expansion. 

3. Benefits of partnering with DHU Health Care CIC 

(a) Tender Process  - ELR GP Federation would not have qualified to bid alone due to limited trading history and track record of mobilisation and delivery of large services.  A Dun & Bradstreet score, which is based on financial strength (such as tangible net worth based on financial accounts) and risk indicators (such as minimum data to identify trading activity) is generally undertaken.

DHU Health Care CIC has significant trading history, having traded for the last 30 years, achieving profitable growth which has enabled it to invest its surplus in expansion – as a social enterprise.
The process of submitting a tender is complex, time consuming and requires significant investment in both time and money.  Bidders are required to pass a preliminary compliance review, evaluation of qualification and an evaluation of a technical envelope. 

(b) Capacity and Capability  - DHU had capacity and capability to invest in a large competitive tender with dedicated programme management, service model development, bid writing, financial modelling through to mobilisation of new contract. Furthermore, it can deliver a commercially viable bid by delivering greater efficiencies for commissioners operating at scale, in partnership and where mutually beneficial. 

(c) Set up – DHU can provide the working capital / early stage funding requirements for pay roll costs, overheads and back office infrastructure such as payroll, governance and financial accounting. 

(d) Reputation and Track record  - DHU has a good local reputation and track record of delivery.  In addition to mobilising NHS 111 contracts and the recent LLR contracts, DHU have continued to develop the Clinical Navigation Hub and has provided additional support to UHL front door due to staffing difficulties in LRI and the City Hubs. 

(e) Arrangements with 4FED and LCH - DHU has an existing joint venture for the delivery of West Leicestershire Integrated Primary and Urgent Care services in conjunction with 4 FED, (the combined West Leicestershire Federations).  DHU is also working in partnership with Leicester City Health who cover 80% of the GP Practices in Leicester City.

(f) Future opportunities – the creation of a Joint Venture with DHU will provide a vehicle that could bid for future opportunities.

4. Basis of Proposed Agreement with ELR GP Federation

It is proposed that the Joint Venture be structured in the following way from an organisational lead and delivery perspective;

(a) DHU expertise in the Joint Venture
· Management control in the day to day delivery of the services; responsible to the Board.
· Clinical and non-clinical staff as required for the delivery of services within services.
· Clinical Leadership for both strategic and operational elements of integrated urgent care across East Leicestershire within the service.
· Back office support services required to, e.g. Clinical governance, Human Resources, Analytics, Facilities, Finance, Governance, Health & Safety, Insurance, IT and Business Continuity, Provision of data aspiring towards better integrated IT systems to support modelling and  inform future service delivery through improved and integrated patient journey.
· Engagement in wider system changes, as appropriate within LLR.

(b) ELR Federation expertise in the Joint Venture
· Practice engagement & collaborative working with Primary Care (sub-contract arrangements have been put in place with The Croft Medical Centre and Bushloe Surgery to provide the GPs required at Oadby UCC during ‘core hours’, Monday to Friday).
· Primary Care pathway interactions and streamlining of clinical pathways to improve patient experience in to and out of both the services.
· Provision of data aspiring towards better integrated IT systems, including risk stratification to support modelling and inform future service delivery.
· Clinical Leadership for both strategic and operational elements of integrated urgent care across ELR.
· Engagement in wider system changes (e.g. PCN development), as appropriate within ELR. 

(c) Governance
· The Joint Venture will be a Community Interest Company - ‘DHU East Leicestershire & Rutland CIC’ - and will be supported by a robust governance structure.
· A joint strategic Board will be formed to manage the strategic direction of the services with equal representation and voting rights for both parties and the appointment of an Independent Chair.
· The Federation will receive reimbursement for its contribution @ £48K (inc VAT) per annum 
· In return for the Federation not being exposed in the event of a deficit; surplus will be retained by DHU up to a cap (TBA), beyond which it will be shared on a 50:50 basis.
· The draft Articles of Association and Shareholders Agreement for the JV are inserted below.
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5. Resolution

The Directors propose that a special resolution of the shareholders of ELR GP Fed Ltd is made to approve the formation of a Joint Venture CIC with DHU at its General Meeting on 22nd May 2019 @ Syston Health Centre @ 7pm.
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Location

Hours Staffing Hours Staffing

Market Harborough 18.30 - 21.00 ANP ; HCA/Receptionist 09.00 - 19.00 ANP ; HCA/Receptionist

Oadby 08.00 - 21.00 GP; ANP; ECP ; HCA/Receptionist08.00 -20.00 GP; ANP; ECP ; HCA/Receptionist

Oakham 18.30 - 21.00 ANP ; HCA/Receptionist 09.00 - 19.00 GP ; ECP/Receptionist

Melton 18.30 - 21.00 ANP ; HCA/Receptionist 09.00 - 19.00 ANP ; HCA/Receptionist

Lutterworth not open not open 09.00 - 19.00 GP ; HCA/Receptionist

Enderby 18.30 - 21.00 ANP ; HCA/Receptionist 09.00 - 19.00 ANP ; HCA/Receptionist

Paired

Paired

Paired

Mon-Fri Sat - Sun, B Hol
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The Companies Act 2006

Articles of Association 

of 

 DHU EAST LEICESTERSHIRE & RUTLAND CIC



[bookmark: _Toc242086822]INTERPRETATION 

[bookmark: _Toc242086823]Defined terms

The interpretation of these Articles is governed by the provisions set out in the Schedule to the Articles.

[bookmark: _Toc242086824]COMMUNITY INTERST COMPANY AND ASSET LOCK

[bookmark: _Toc242086825]Community Interest Company

The Company shall be a community interest company.

[bookmark: _Toc242086826]Asset Lock

The Company shall not transfer any of its assets other than for full consideration.

Provided the conditions in Article 3.3 are satisfied, Article 3.1 shall not apply to:

the transfer of assets to any specified asset-locked body, or (with the consent of the Regulator) to any other asset-locked body;

the transfer of assets made for the benefit of the community other than by way of a transfer of assets into an asset-locked body;

the payment of dividends in respect of shares in the Company;

the distribution of assets on a winding up;

payments on the redemption or purchase of the Company's own shares;

payments on the reduction of share capital; and

the extinguishing or reduction of the liability of shareholders in respect of share capital not paid up on the reduction of share capital.

The conditions are that the transfer of:

 assets must comply with any restrictions on the transfer of assets for less than full consideration which may be set out elsewhere in the Memorandum and Articles of the Company; and

must not exceed any limits imposed by, or by virtue of, Part 2 of the Companies (Audit, Investigations and Community Enterprise) Act 2004.

If:

the Company is wound up under the Insolvency Act 1986; and

all its liabilities have been satisfied

any residual assets shall be given or transferred to the asset-locked body specified in Article 3.5 below. 

For the purposes of this Article 3, the following asset-locked body is specified as a potential recipient of the Company’s assets under Articles 3.2 and 3.4:

Name: DHU EAST LEICESTERSHIRE & RUTLAND CIC

Company Registration Number: [TBC] 

Registered Office: [DHU Johnson Building, Locomotive Way, Pride Park, Derby, England, DE24 8PU]

[bookmark: _Toc242086827]Not for profit

The Company is not established or conducted for private gain: any surplus or assets are used principally for the benefit of the community.



[bookmark: _Toc242086828]OBJECTS, POWERS AND LIMITATION OF LIABILITY

[bookmark: _Toc235960056][bookmark: _Toc242086829]Objects

[bookmark: _Toc230758105]The objects of the Company are to carry on activities which benefit the community and in particular (without limitation) to provide benefit to the residents of the city of Leicester, and in particular, those requiring urgent care services.

[bookmark: _Toc235960057][bookmark: _Toc242086830]Powers

To further its objects the Company may do all such lawful things as may further the Company’s objects and, in particular, but, without limitation, may borrow or raise and secure the payment of money for any purpose including for the purposes of investment or of raising funds.

[bookmark: _Toc242086831][bookmark: _Toc235960058]Liability of shareholders

The liability of the shareholders is limited to the amount, if any, unpaid on the shares held by them.



[bookmark: _Toc242086832]DIRECTORS

[bookmark: _Toc242086833]DIRECTORS’ POWERS AND RESPONSIBILITIES

[bookmark: _Toc242086834]Directors’ general authority

Subject to the Articles, the Directors are responsible for the management of the Company’s business, for which purpose they may exercise all the powers of the Company.

[bookmark: _Toc242086835]Shareholders’ reserve power

The shareholders may, by special resolution, direct the Directors to take, or refrain from taking, specific action.

No such special resolution invalidates anything which the Directors have done before the passing of the resolution.

[bookmark: _Toc237240407][bookmark: _Toc242086836]Independent Chairman

There shall be a committee of the Directors of the Company, called the Independent Chair Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointment by the “B” Shareholder. 

The appointed members shall by unanimous decision select one of themselves to be the chairman of the Independent Chair Committee. The Independent Chair committee shall act by majority. The Independent Chair Committee shall appoint the Independent Chairman as a Director of the Company.

The Independent Chairman shall not be entitled to vote.

[bookmark: _Toc242086837]Directors may delegate

Subject to the Articles, the Directors may delegate any of the powers which are conferred on them under the Articles or the implementation of their decision or day to day management of the affairs of the Company:

to such person or committee;

by such means (including by power of attorney);

to such an extent;

in relation to such matters or territories; and

on such terms and conditions;

as they think fit.

If the Directors so specify, any such delegation may authorise further delegation of the Directors’ powers by any person to whom they are delegated.

The Directors may revoke any delegation in whole or part, or alter its terms and conditions.



[bookmark: _Toc242086838]DECISION-MAKING BY DIRECTORS

[bookmark: _Toc225832297][bookmark: _Toc236558548][bookmark: _Toc237240411][bookmark: _Toc242086839]Directors to take decisions collectively

1.1 [bookmark: _Toc230758122]Any decision of the Directors must be either a majority decision at a meeting or a decision taken in accordance with Article 18.  

1.2 Subject as provided in these articles and to any agreement from time to time between the shareholders, the Directors may participate in Directors’ meetings for the despatch of business, adjourn and otherwise regulate their meetings as they think fit.

1.3 The Directors will try to meet at least monthly.

[bookmark: _Toc225832299][bookmark: _Toc236558549][bookmark: _Toc237240412][bookmark: _Toc242086840]Calling a Directors’ meeting

[bookmark: _Ref203277305]Two Directors may (and the Secretary, if any, must at the request of two Directors) call a Directors’ meeting.

A Directors’ meeting must be called by at least five Business Days’ notice unless either:

all the Directors agree; or

urgent circumstances require shorter notice.

Notice of Directors’ meetings must be given to each Director.

[bookmark: _Ref203277741]Every notice calling a Directors’ meeting must:

specify the place, day and time of the meeting; 

if it is anticipated that Directors participating in the meeting will not be in the same place, specify how it is proposed that they should communicate with each other during the meeting;

be accompanied by an agenda specifying in reasonable detail the matters to be raised at the meeting; and 

be accompanied by copies of any documents relating to issues to be considered at the meeting.

Matters not on the agenda, or business conducted in relation to those matters, may not be raised at a meeting of Directors unless all the Directors agree in writing.

[bookmark: _Ref215374052]Notice of Directors’ meetings need not be in writing.

Notice of Directors’ meetings may be sent by electronic means to an Address provided by the Director for the purpose.

[bookmark: _Toc236558550][bookmark: _Toc237240413][bookmark: _Toc242086841][bookmark: _Toc225832301]Participation in Directors’ meetings

Subject to the Articles, Directors participate in a Directors’ meeting, or part of a Directors’ meeting, when:

the meeting has been called and takes place in accordance with the Articles; and

they can each communicate to the others any information or opinions they have on any particular item of the business of the meeting.

In determining whether Directors are participating in a Directors’ meeting, it is irrelevant where any Director is or how they communicate with each other.

If all the Directors participating in a meeting are not in the same place, they may decide that the meeting is to be treated as taking place wherever any of them is.

[bookmark: _Toc236558551][bookmark: _Toc237240414][bookmark: _Toc242086842]Quorum for Directors’ meetings

At a Directors’ meeting, unless a quorum is participating, no proposal is to be voted on, except a proposal to call another meeting.

The quorum for the transaction of business at any Directors’ meetings shall be one “A” Director (or his alternate) one “B” Director (or his alternate) and the Independent Chairman.

If the total number of Directors for the time being is less than the quorum required, the Directors must not take any decision other than a decision:

to appoint further Directors; or

to call a general meeting so as to enable the shareholders to appoint further Directors.

[bookmark: _Ref225160493][bookmark: _Toc225832302][bookmark: _Toc236558552][bookmark: _Toc237240415][bookmark: _Toc242086843]Chairing of Directors’ meetings

[bookmark: _Toc230758127]The Independent Chairman shall preside as chair of each Directors’ meeting.

[bookmark: _Toc225832303][bookmark: _Ref230402617][bookmark: _Toc236558553][bookmark: _Toc237240416][bookmark: _Toc242086844]Voting

Questions arising at a Directors’ meeting shall be decided by a majority of votes.

In all proceedings of Directors each Director must not have more than one vote.

The Independent Chairman shall not have any votes.

[bookmark: _Ref230401978][bookmark: _Toc236558554][bookmark: _Toc237240417][bookmark: _Toc242086845]Decisions without a meeting

[bookmark: _Ref203277374]The Directors may take a unanimous decision without a Directors’ meeting by indicating to each other by any means, including without limitation by electronic means, that they share a common view on a matter.  Such a decision may, but need not, take the form of a resolution in writing, copies of which have been signed by each Director or to which each Director has otherwise indicated agreement in writing.  

[bookmark: _Ref215373721]A decision which is made in accordance with Article 18.1 shall be as valid and effectual as if it had been passed at a meeting duly convened and held, provided the following conditions are complied with: 

approval from each Director must be received by one person being either such person as all the Directors have nominated in advance for that purpose or such other person as volunteers if necessary (“the Recipient”), which person may, for the avoidance of doubt, be one of the Directors; 

following receipt of responses from all of the Directors, the Recipient must communicate to all of the Directors by any means whether the resolution has been formally approved by the Directors in accordance with this Article 18.2;

the date of the decision shall be the date of the communication from the Recipient confirming formal approval;

the Recipient must prepare a minute of the decision in accordance with Article 50.

[bookmark: Con_of_Int][bookmark: _Toc236558555][bookmark: _Toc237240418][bookmark: _Toc242086846]Conflicts of interest

[bookmark: _Ref210024875]Whenever a Director finds himself or herself in a situation that is reasonably likely to give rise to a Conflict of Interest, he or she must declare his or her interest to the Directors unless, or except to the extent that, the other Directors are or ought reasonably to be aware of it already. 

[bookmark: _Ref210023846]Whenever a matter is to be discussed at a meeting or decided in accordance with Article 18 and a Director has a Conflict of Interest in respect of that matter then, subject to Article 20, he or she must:

remain only for such part of the meeting as in the view of the other Directors is necessary to inform the debate;

not be counted in the quorum for that part of the meeting; and

withdraw during the vote and have no vote on the matter.

If any question arises as to whether a Director has a Conflict of Interest, the question shall be decided by a majority decision of the other Directors.

When a Director has a Conflict of Interest which he or she has declared to the Directors, he or she shall not be in breach of his or her duties to the Company by withholding confidential information from the Company if to disclose it would result in a breach of any other duty or obligation of confidence owed by him or her.

[bookmark: _Ref230402255][bookmark: _Toc236558556][bookmark: _Toc237240419][bookmark: _Toc242086847]Directors’ power to authorise a conflict of interest

[bookmark: _Ref236805710][bookmark: _Ref210023987]The Directors have power to authorise a Director to be in a position of Conflict of Interest provided:

in relation to the decision to authorise a Conflict of Interest, the conflicted Director must comply with Article 19.3;

in authorising a Conflict of Interest, the Directors can decide the manner in which the Conflict of Interest may be dealt with and, for the avoidance of doubt, they can decide that the Director with a Conflict of Interest can participate in a vote on the matter and can be counted in the quorum; 

the decision to authorise a Conflict of Interest can impose such terms as the Trustees think fit and is subject always to their right to vary or terminate the authorisation; and

If a matter, or office, employment or position, has been authorised by the Directors in accordance with Article 20.1 then, even if he or she has been authorised to remain at the meeting by the other Directors, the Director may absent himself or herself from meetings of the Directors at which anything relating to that matter, or that office, employment or position, will or may be discussed.

A Director shall not be accountable to the Company for any benefit which he or she derives from any matter, or from any office, employment or position, which has been authorised by the Directors in accordance with Article 20.1 (subject to any limits or conditions to which such approval was subject).

[bookmark: _Toc236558557][bookmark: _Toc237240420][bookmark: _Toc242086848]Register of Directors’ interests

[bookmark: _Toc230758133]The Directors shall cause a register of Directors’ interests to be kept.  A Director must declare the nature and extent of any interest, direct or indirect, which he or she has in a proposed transaction or arrangement with the Company or in any transaction or arrangement entered into by the Company which has not previously been declared.  

[bookmark: _Toc242086849]

APPOINTMENT AND RETIREMENT OF DIRECTORS

[bookmark: _Toc242086850]Methods of appointing Directors

The “A” Shareholder shall have the right to appoint and maintain in office 4 “A” Directors and to remove or replace any “A” Director nominated by it and the “B” Shareholder shall have the right to nominate 4 “B” Directors and to remove or replace any “B” Director nominated by it. Unless otherwise agreed in writing by the shareholders, any such removal or appointment shall take effect on the lodgement of a notice in writing (signed by a Director or the secretary (if any) of the shareholder lodging the notice) to the other shareholder and to the secretary (if any) of the company at its registered office or at a meeting of the Directors.

If any “A” Director or any “B” Director shall die or be removed from office or otherwise  ceases to be a Director, the “A” Shareholder (in the case of an “A” Director) or the “B” Shareholder (in the case of a “B” Director) shall appoint in his place another person to be an “A” Director or a “B” Director (as the case may be).

The right to appoint and to remove “A” or “B” Directors under this article shall be a class right attaching to the “A” Shares and the “B” Shares respectively.

No “A” Director or “B” Director shall be appointed or removed otherwise than pursuant to these articles and any agreement from time to time between the shareholders save as provided by law.

There shall be no requirement that each member of the company also be a Director.

[bookmark: _Toc242086852]Directors’ remuneration

Directors may undertake any services for the Company that the Directors decide.

Subject to the Articles, and in particular Article 3, Directors are entitled to such remuneration as the Directors determine:

for their services to the Company as Directors; and

for any other service which they undertake for the Company.

Subject to the Articles, and in particular Article 3, a Director’s remuneration may:

take any form; and

include any arrangements in connection with the payment of a pension, allowance or gratuity, or any death, sickness or disability benefits, to or in respect of that Director.

Unless the Directors decide otherwise, Directors’ remuneration accrues from day to day.

Unless the Directors decide otherwise, Directors are not accountable to the Company for any remuneration which they receive as Directors or other officers or employees of the Company’s subsidiaries or of any other body corporate in which the Company is interested.

[bookmark: _Toc242086853]Directors’ expenses

The Company may pay any reasonable expenses which the Directors properly incur in connection with their attendance at:

meetings of Directors or committees of Directors;

general meetings; or

separate meetings of the holders of any class of shares or of debentures of the Company,

or otherwise in connection with the exercise of their powers and the discharge of their responsibilities in relation to the Company.

[bookmark: _Toc242086854]SHARES

[bookmark: _Toc242086855]All shares to be fully paid up and issued at nominal value to a Director 

The issued share capital of the Company is £1.00 divided into 50 “A” Shares and 50    “B” Shares all of £0.01 each.

The “A” Shares and the “B” Shares shall be separate classes of shares but save as otherwise provided in these articles shall carry the same rights and privileges and shall rank pari passu in all respects.

No share is to be issued for less than the aggregate of its nominal value and any premium to be paid to the Company in consideration for its issue.

This does not apply to shares taken on the formation of the Company by the subscribers to the Company’s Memorandum.

Exclusion of statutory pre-emption rights

Pursuant to section 567 Companies Act 2006, the provisions of section 561 Companies Act 2006 (existing shareholders’ right of pre-emption) and section 562 Companies Act 2006 (communication of pre-emption offers to shareholders) shall not apply to an allotment of equity securities (as defined in section 560 Companies Act 2006) made by the company.

Any shares proposed to be issued shall be allotted only as follows:

every allotment shall be of an equal number of “A” Shares and “B” Shares;

on the occasion of each allotment the “A” Shares and the “B” Shares shall be allotted at the same price (not being at a discount) and on the same terms as to date for payment, ranking for dividend and otherwise howsoever; and

no shares of either class shall be allotted otherwise than to shareholders holding shares of the same class without the prior written consent of all the shareholders.

[bookmark: _Toc242086857]Company not bound by less than absolute interests

Except as required by law, no person is to be recognised by the Company as holding any share upon any trust, and except as otherwise required by law or the Articles, the Company is not in any way to be bound by or recognise any interest in a share other than the holder’s absolute ownership of it and all the rights attaching to it.

[bookmark: _Toc242086858]Share certificates

The Company must issue each shareholder, free of charge, with one or more certificates in respect of the shares which that shareholder holds.

Every certificate must specify:

in respect of how many shares, of what class, it is issued;

the nominal value of those shares;

that the shares are fully paid; and

any distinguishing numbers assigned to them.

No certificate may be issued in respect of shares of more than one class.

If more than one person holds a share, only one certificate may be issued in respect of it.

Certificates must:

have affixed to them the Company’s common seal; or

be otherwise executed in accordance with the Companies Acts.

[bookmark: _Toc242086859]Replacement share certificates

If a certificate issued in respect of a shareholder’s shares is:

damaged or defaced; or

said to be lost, stolen or destroyed,

that shareholder is entitled to be issued with a replacement certificate in respect of the same shares.

A shareholder exercising the right to be issued with such a replacement certificate:

may at the same time exercise the right to be issued with a single certificate or separate certificates;

must return the certificate which is to be replaced to the Company if it is damaged or defaced; and

must comply with such conditions as to evidence, indemnity and the payment of a reasonable fee as the Directors decide.

[bookmark: _Toc242086860]Share transfers

Shares may be transferred by means of an instrument of transfer in any usual form or any other form approved by the Directors, which is executed by or on behalf of the transferor.

No fee may be charged for registering any instrument of transfer or other Document relating to or affecting the title to any share.

The Company may retain any instrument of transfer which is registered.

The transferor remains the holder of a share until the transferee’s name is entered in the register of shareholders as holder of it.

No share may be transferred or disposed of and the Directors shall not register the transfer of any shares unless such transfer or disposal is made in accordance with the prior written agreement, or with the prior written consent, of the “A” Shareholder and the “B” Shareholder. 

The Directors may refuse to register the transfer of a share to a person of whom they do not approve.

They may also refuse to register the transfer unless it is lodged at the registered office of the Company or at such other place as the Directors may appoint and is accompanied by such evidence as the Directors may reasonably require to show the right of the transferor to make the transfer, and by such other information, as they may reasonably require.

If the Directors refuse to register such a transfer, they shall, within two months after the date on which the transfer was lodged with the Company send to the transferee notice of the refusal.

The provisions of this Article apply in addition to any restrictions on the transfer of a share which maybe set out elsewhere in the Memorandum or Articles of the Company.

[bookmark: _Toc237240434][bookmark: _Toc242086861]Purchase of own shares

Subject to the articles, the company may purchase its own shares (including any redeemable shares) and may make a payment in respect of the redemption or purchase of its own shares otherwise than out of the distributable profits of the Company or the proceeds of a fresh issue of shares.  Any share so purchased shall be purchased at its nominal value.

[bookmark: _Toc242086862]Transmission of shares

If title to a share passes to a transmittee, the Company may only recognise the transmittee as having any title to that share.

A transmittee who produces such evidence of entitlement to shares as the Directors may properly require:

may, subject to the Articles, choose either to become the holder of those shares or to have them transferred to another person; and

subject to the Articles, and pending any transfer of the shares to another person, has the same rights as the holder had.

But transmittees do not have the right to attend or vote at a general meeting, or agree to a proposed written resolution, in respect of shares to which they are entitled, by reason of the holder’s death or bankruptcy or otherwise, unless they become the holders of those shares.





[bookmark: _Toc242086863]Exercise of transmittees’ rights

Transmittees who wish to become the holders of shares to which they have become entitled must notify the Company in Writing of that wish.

If the transmittee wishes to have a share transferred to another person, the transmittee must execute an instrument of transfer in respect of it.

Any transfer made or executed under this Article is to be treated as if it were made or executed by the person from whom the transmittee has derived rights in respect of the share, and as if the event which gave rise to the transmission had not occurred.

[bookmark: _Toc242086864]Transmittees bound by prior notices

If a notice is given to a shareholder in respect of shares and a transmittee is entitled to those shares, the transmittee is bound by the notice if it was given to the shareholder before the transmittee’s name has been entered in the register of shareholders.

[bookmark: _Toc242086865]

DIVIDENDS AND OTHER DISTRIBUTIONS

[bookmark: _Toc242086866]Procedure for declaring dividends

Subject to the Companies Acts, the Regulations and the Articles, the company may by ordinary resolution declare dividends, and the Directors may, provided that such decision is authorised by an ordinary resolution of the shareholders, decide to pay interim dividends.

For the avoidance of doubt the payment of dividends shall be considered to be a transfer of assets other than for full consideration and shall not be permitted other than in the circumstances prescribed in Article 3.

The Company may by ordinary resolution declare dividends, and the Directors may decide to pay interim dividends.

A dividend must not be declared unless the Directors have made a recommendation as to its amount. Such a dividend must not exceed the amount recommended by the Directors.

No dividend may be declared or paid unless it is in accordance with shareholders’ respective rights.

Unless the shareholders’ resolution to declare or Directors’ decision to pay a dividend, or the terms on which shares are issued, specify otherwise, it must be paid by reference to each shareholder’s holding of shares on the date of the resolution or decision to declare or pay it.

If the Company’s share capital is divided into different classes, no interim dividend may be paid on shares carrying deferred or non-preferred rights if, at the time of payment, any preferential dividend is in arrear.

The Directors may pay at intervals any dividend payable at a fixed rate if it appears to them that the profits available for distribution justify the payment.

If the Directors act in good faith, they do not incur any liability to the holders of shares conferring preferred rights for any loss they may suffer by the lawful payment of an interim dividend on shares with deferred or non-preferred rights.

[bookmark: _Toc242086867]Payment of dividends and other distributions

Where a dividend or other sum which is a distribution is payable in respect of a share, it must be paid by one or more of the following means:

transfer to a bank or building society account indicated by the distribution recipient either in Writing or as the Directors may otherwise decide;

sending a cheque made payable to the distribution recipient by post to the distribution recipient at the distribution recipient’s registered Address (if the distribution recipient is a holder of the share), or (in any other case) to an Address indicated by the distribution recipient either in Writing or as the Directors may otherwise decide;

sending a cheque made payable to such person by post to such person at such Address as the distribution recipient has indicated either in Writing or as the Directors may otherwise decide; or

any other means of payment as the Directors agree with the distribution recipient either in Writing or by such other means as the Directors decide.

In the Articles, “the distribution recipient” means, in respect of a share in respect of which a dividend or other sum is payable:

the holder of the share; or

if the share has two or more joint holders, whichever of them is named first in the register of members; or

if the holder is no longer entitled to the share by reason of death or bankruptcy, or otherwise by operation of law, the transmittee.

[bookmark: _Toc242086868]No interest on distributions

The Company may not pay interest on any dividend or other sum payable in respect of a share unless otherwise provided by:

the terms on which the share was issued; or

the provisions of another agreement between the holder of that share and the Company.

[bookmark: _Toc242086869]Unclaimed distributions

All dividends or other sums which are:

payable in respect of shares; and

unclaimed after having been declared or become payable,

may be invested or otherwise made use of by the Directors for the benefit of the Company until claimed.

The payment of any such dividend or other sum into a separate account does not make the Company a trustee in respect of it.

If:

twelve years have passed from the date on which a dividend or other sum became due for payment; and

the distribution recipient has not claimed it,

the distribution recipient is no longer entitled to that dividend or other sum and it ceases to remain owing by the Company.

[bookmark: _Toc242086870]Non-cash distributions

Subject to the terms of issue of the share in question, the Company may, by ordinary resolution on the recommendation of the Directors, decide to pay all or part of a dividend or other distribution payable in respect of a share by transferring non-cash assets of equivalent value (including, without limitation, shares or other securities in any company).

For the purposes of paying a non-cash distribution, the Directors may make whatever arrangements they think fit, including, where any difficulty arises regarding the distribution:

fixing the value of any assets;

paying cash to any distribution recipient on the basis of that value in order to adjust the rights of recipients; and

vesting any assets in trustees.

[bookmark: _Toc242086871]Waiver of distributions

Distribution recipients may waive their entitlement to a dividend or other distribution payable in respect of a share by giving the Company notice in Writing to that effect, but if:

the share has more than one holder; or

more than one person is entitled to the share, whether by reason of the death or bankruptcy of one or more joint holders, or otherwise,

the notice is not effective unless it is expressed to be given, and signed, by all the holders or persons otherwise entitled to the share.

[bookmark: _Toc242086872]CAPITALISATION OF PROFITS

[bookmark: _Toc242086873]Authority to capitalise and appropriation of capitalised sums

Subject to the Articles, the Directors may, if they are so authorised by an ordinary resolution:

decide to capitalise any profits of the Company (whether or not they are available for distribution) which are not required for paying a preferential dividend, or any sum standing to the credit of the Company’s share premium account or capital redemption reserve; and

appropriate any sum which they so decide to capitalise (a “capitalised sum”) to the persons who would have been entitled to it if it were distributed by way of dividend (the “persons entitled”) and in the same proportions.

Capitalised sums must be applied:

on behalf of the persons entitled; and

in the same proportions as a dividend would have been distributed to them.

Any capitalised sum may be applied in paying up new shares of a nominal amount equal to the capitalised sum which are then allotted credited as fully paid to the persons entitled or as they may direct.

A capitalised sum which was appropriated from profits available for distribution may be applied in paying up new debentures of the Company which are then allotted credited as fully paid to the persons entitled or as they may direct.

Subject to the Articles the Directors may:

apply capitalised sums in accordance with Articles 41.3and 41.4 partly in one way and partly in another;

make such arrangements as they think fit to deal with shares or debentures becoming distributable in fractions under this Article (including the issuing of fractional certificates or the making of cash payments); and

authorise any person to enter into an agreement with the Company on behalf of all the persons entitled which is binding on them in respect of the allotment of shares and debentures to them under this Article.

[bookmark: _Toc242086874]

DECISION-MAKING BY SHAREHOLDERS

Quorum for general meetings

Two shareholders present in person or by proxy, being one person being or representing the “A” Shareholder and one being or representing the “B” Shareholder shall be a quorum for all purposes.  A corporation being a shareholder shall be deemed to be personally present if represented in accordance with the provisions of section 323 Companies Act 2006. Notwithstanding the foregoing, if the company has only one shareholder at any time, that one shareholder present in person or by proxy shall be a quorum.No business shall be transacted at any general meeting of the company, or adjourned general meeting, unless the requisite quorum is present at the commencement of the business and also when such business is voted upon.

Charing general meetings

The chairman at every general meeting of the company shall be a Director and shall be appointed by the “A” Shareholder. If the chairman is unable to attend any general meeting, the “A” Shareholder shall be entitled to appoint another of the “A” Directors present at the meeting to act as chairman at the meeting, and the appointment of the chairman of the meeting must be the first business of the meeting.

Adjournment

If at any adjourned meeting a quorum is not present within half an hour from the time appointed for the meeting, the meeting shall be dissolved.

Voting: general

At a general meeting, on a show of hands every shareholder who (being a corporation) is present by a duly authorised representative or by proxy, unless the proxy or the representative is himself a shareholder entitled to vote, shall have one vote and on a poll every shareholder so present shall have one vote for every “A” Share and one vote for every “B” Share of which he is the holder, and on a vote on a written resolution every shareholder has one vote for each share of which he is the holder.

A person who is not a shareholder of the Company shall not have any right to vote at a general meeting of the Company; but this is without prejudice to any right to vote on a resolution affecting the rights attached to a class of the Company’s debentures.

Article 45.2 shall not prevent a person who is a proxy for a shareholder or a duly authorised representative of a shareholder from voting at a general meeting of the Company. 

[bookmark: _Toc237240467][bookmark: _Toc242086877][bookmark: _Ref230747273][bookmark: _Toc236558588][bookmark: _Toc225832330] Poll votes

A poll may be demanded at any general meeting by any qualifying person (as defined in section 318 Companies Act 2006) present and entitled to vote at the meeting.

Article 44(3) of the Model Articles is amended by the insertion of the words “A demand so withdrawn shall not invalidate the result of a show of hands declared before the demand was made” as a new paragraph at the end of that article.

Proxies

Article 45(1)(d) of the Model Articles is deleted and replaced with the words “is delivered to the company in accordance with the Articles not less than 48 hours before the time appointed for holding the meeting or adjourned meeting at which the right to vote is to be exercised and in accordance with any instructions contained in the notice of the general meeting (or adjourned meeting) to which they relate”.

Article 45(1) of the Model Articles is amended by the insertion of the words “and a proxy notice which is not delivered in such manner shall be invalid, unless the Directors, in their discretion, accept the notice at any time before the meeting” as a new paragraph at the end of that article.

[bookmark: _Toc242086878]

ADMINISTRATIVE ARRANGEMENTS AND MISCELLANEOUS

[bookmark: _Toc242086879]Means of communication to be used

Subject to the Articles, anything sent or supplied by or to the Company under the Articles may be sent or supplied in any way in which the Companies Act 2006 provides for Documents or information which are authorised or required by any provision of that Act to be sent or supplied by or to the Company.

Subject to the Articles, any notice or Document to be sent or supplied to a Director in connection with the taking of decisions by Directors may also be sent or supplied by the means by which that Director has asked to be sent or supplied with such notices or Documents for the time being.

A Director may agree with the Company that notices or Documents sent to that Director in a particular way are to be deemed to have been received within an agreed time of their being sent, and for the agreed time to be less than 48 hours.

[bookmark: _Toc237236781][bookmark: _Toc242086880][bookmark: _Toc225832332]Irregularities

[bookmark: _Toc230758173]The proceedings at any meeting or on the taking of any poll or the passing of a written resolution or the making of any decision shall not be invalidated by reason of any accidental informality or irregularity (including any accidental omission to give or any non-receipt of notice) or any want of qualification in any of the persons present or voting or by reason of any business being considered which is not referred to in the notice unless a provision of the Companies Acts specifies that such informality, irregularity or want of qualification shall invalidate it.

[bookmark: _Ref231725166][bookmark: _Toc237236782][bookmark: _Toc242086881]Minutes

[bookmark: _Toc230758175]The Directors must cause minutes to be made in books kept for the purpose:

of all appointments of officers made by the Directors;

of all resolutions of the Company and of the Directors (including, without limitation, decisions of the Directors made without a meeting); and

of all proceedings at meetings of the Company and of the Directors, and of committees of Directors, including the names of the Directors present at each such meeting;

and any such minute, if purported to be signed (or in the case of minutes of Directors’ meetings signed or authenticated) by the chair of the meeting at which the proceedings were had, or by the chair of the next succeeding meeting, shall, as against any shareholder or Director of the Company, be sufficient evidence of the proceedings.

The minutes must be kept for at least ten years from the date of the meeting, resolution or decision.

[bookmark: _Toc237236783][bookmark: _Toc242086882]Records and accounts

[bookmark: _Toc230758177]The Directors shall comply with the requirements of the Companies Acts as to maintaining a shareholders’ register, keeping financial records, the audit or examination of accounts and the preparation and transmission to the Registrar of Companies and the Regulator of:

annual reports;

annual returns; and

annual statements of account.

[bookmark: _Toc225832337][bookmark: _Ref230402764]Except as provided by law or authorised by the Directors or an ordinary resolution of the Company, no person is entitled to inspect any of the Company’s accounting or other records or Documents merely by virtue of being a member.

[bookmark: _Toc242086883]Indemnity

Subject to Article 52.2, a relevant Director of the Company or an associated company may be indemnified out of the Company’s assets against:

any liability incurred by that Director in connection with any negligence, default, breach of duty or breach of trust in relation to the Company or an associated company;

any liability incurred by that Director in connection with the activities of the Company or an associated company in its capacity as a trustee of an occupational pension scheme (as defined in section 235(6) of the Companies Act 2006);

any other liability incurred by that Director as an officer of the Company or an associated company.

This Article does not authorise any indemnity which would be prohibited or rendered void by any provision of the Companies Acts or by any other provision of law.

In this Article:

companies are associated if one is a subsidiary of the other or both are subsidiaries of the same body corporate; and

a “relevant Director” means any Director or former Director of the Company or an associated company.

[bookmark: _Toc242086884]Insurance

The Directors may decide to purchase and maintain insurance, at the expense of the Company, for the benefit of any relevant Director in respect of any relevant loss.

In this Article:

a “relevant Director” means any Director or former Director of the Company or an associated company,

a “relevant loss” means any loss or liability which has been or may be incurred by a relevant Director in connection with that Director’s duties or powers in relation to the Company, any associated company or any pension fund or employees’ share scheme of the Company or associated company; and

companies are associated if one is a subsidiary of the other or both are subsidiaries of the same body corporate.

Model Articles

[bookmark: _Toc237243411]The Model Articles apply to the company, except in so far as they are modified or excluded by, or are inconsistent with, these articles.



[bookmark: _Toc242086886][bookmark: _Toc235960052]
SCHEDULE

[bookmark: _Toc236189235][bookmark: _Toc236191130][bookmark: _Toc237243413]INTERPRETATION



[bookmark: _Toc231727138][bookmark: _Toc235960127]



1. [bookmark: _Toc236191132][bookmark: _Toc237243415]In the Articles, unless the context requires otherwise, the following terms shall have the following meanings:



		Term

		Meaning



		“A” Director”

		means a director appointment by the “A” Shareholder;



		“A” Shareholder

		means the holder for the time being of all of the “A” Shares;



		“ “A” Shares

		means “A” Ordinary Shares of £0.01 each in the capital of the company;



		“Address”

		includes a number or address used for the purposes of sending or receiving Documents by Electronic Means;



		“Articles”

		means the Company’s articles of association;



		“asset-locked body”

		means (i) a community interest Company or a charity or a Permitted Industrial and Provident Society; or (ii) a body established outside the United Kingdom that is equivalent to  any of those;



		“B” Director”

		means a director appointment by the “B” Shareholder;



		“B” Shareholder

		means the holder for the time being of all of the “B” Shares;



		“ “B” Shares

		means “B” Ordinary Shares of £0.01 each in the capital of the company;



		“bankruptcy”

		includes individual insolvency proceedings in a jurisdiction other than England and Wales or Northern Ireland which have an effect similar to that of bankruptcy;



		“Business Day”

		means a day (other than a Saturday, Sunday or public holiday) on which banks in the City of London are ordinarily open for the transaction of normal banking business;



		“Circulation Date”

		in relation to a written resolution, has the meaning given to it in the Companies Acts;



		“community”

		is to be construed in accordance with the section 35(5) of the Companies (Audit, Investigations and Community Enterprise) Act 2004;



		“Companies Acts”

		means the Companies Acts (as defined in section 2 of the Companies Act 2006), in so far as they apply to the Company;



		“Company”

		means DHU East Leicestershire & Rutland CIC



		“Conflict of Interest”

		any direct or indirect interest of a Director (whether personal, by virtue of a duty of loyalty to another organisation or otherwise) that conflicts or might conflict with the interests of the Company;



		“Director”

		means an “A” Director or a “B” Director, as the case may require, and “Directors” shall be construed accordingly;



		“distribution recipient”

		has the meaning given in Article 36;



		“Document”

		includes, unless otherwise indicated, any document sent or supplied in Electronic Form;



		“Electronic Form and Electronic Means”

		have the meanings respectively given to them in section 1168 of the Companies Act 2006;



		“fully paid”

		in relation to a share, means that the nominal value and any premium to be paid to the Company in respect of that share have been paid to the Company;



		“Hard Copy Form”

		has the meaning given in section 1168 of the Companies Act 2006;



		“holder”

		in relation to shares means the person whose name is entered in the register of shareholders as the holder of the shares;



		“Independent Chairman”

		means the Independent Chairman of the Company;



		“instrument”

		means a document in Hard Copy Form;



		“Memorandum”

		the Company’s memorandum of association;



		“Model Articles”

		means the model articles for private companies limited by shares contained in Schedule 1 of The Companies (Model Articles) Regulations 2008 (SI 2008/3229) as amended prior to the date of adoption of these articles;



		“paid”

		means paid or credited as paid;



		“participate”

		in relation to a Directors’ meeting, has the meaning given in Article 14;



		“Permitted Industrial and Provident Society”

		means an industrial and provident society which has a restriction on the use of its assets in accordance with regulation 4 of the Community Benefit Societies (Restriction on Use of Assets) Regulations 2006 or regulation 4 of the Community Benefit Societies (Restriction on Use of Assets) Regulations (Northern Ireland) 2006;



		“the Regulations”

		means the Community Interest Company Regulations 2005 (as amended);



		“the Regulator”

		means the Regulator of Community Interest Companies;



		“Secretary”

		the secretary of the Company (if any);



		“shareholder”

		means a person who is the holder of a share;



		“shares”

		means “A” Shares of “B” Shares or, as the context requires, “A” Shares and “B” Shares.



		“specified”

		means specified in the memorandum or articles of association of the Company for the purposes of this paragraph;



		“subsidiary”

		has the meaning given in section 1159 of the Companies Act 2006;



		“transfer”

		includes every description of disposition, payment, release or distribution, and the  creation or extinction of an estate or interest in, or right over, any property;



		“transmittee”

		means a person entitled to a share by reason of the death or bankruptcy of a shareholder or otherwise by operation of law; and



		“Writing”

		means the representation or reproduction of words, symbols or other information in a visible form by any method or combination of methods, whether sent or supplied in Electronic Form or otherwise.







[bookmark: _Toc235960128][bookmark: _Toc236547466][bookmark: _Toc236558007]Subject to clause 3 of this Schedule, any reference in the Articles to an enactment includes a reference to that enactment as re-enacted or amended from time to time and to any subordinate legislation made under it.

2. [bookmark: _Ref231722285][bookmark: _Toc231727140][bookmark: _Toc235960129][bookmark: _Toc236547467][bookmark: _Toc236558008]Unless the context otherwise requires, other words or expressions contained in these Articles bear the same meaning as in the Companies Acts as in force on the date when these Articles become binding on the Company.
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THIS AGREEMENT is made on                                                        2019

BETWEEN:

DHU URGENT CARE (LEICESTER, LEICESTERSHIRE & RUTLAND) C.I.C. (No. 10809522) whose registered office is at Johnson Building, Locomotive Way, Pride Park, Derby, England, DE24 8PU (“DHU”);

ELR GP FED LIMITED (No. 09927787) whose registered office is at    [The Glenfield Surgery, 111 Station Road, Glenfield, Leicester, England, LE3 8GS                          ] (“ELR”); and

DHU EAST LEICESTERSHIRE & RUTLAND C.I.C. (No. [     ]) whose registered office is at [Johnson Building, Locomotive Way, Pride Park, Derby, England, DE24 8PU] (the “Company”),

each a “Party” and together the “Parties” to this Agreement.

WHEREAS:

The Company is a community interest company limited by shares incorporated in England and Wales (No. [     ]) under the Companies Act 2006 on [     ] 20[     ] and at the date of this Agreement has an issued share capital of £1.00 divided into 100 Ordinary Shares of £0.01 each which are fully paid and are beneficially owned as to 50 shares by DHU and 50 shares by ELR; and

DHU and ELR have established the Company for the purpose of entering into the Contract for the delivery of the Services and this Agreement regulates the operation and management of the Company and the relationship between its shareholders.

NOW IT IS AGREED:

[bookmark: _Toc477513626]Definitions and interpretation

In this Agreement unless the context otherwise requires:

““A” Director” means a director of the Company appointed by the “A” Shareholder;

““A” Shareholder” means DHU being the holder for the time being of all the “A” Shares;

““A” Shares” means “A” Ordinary Shares of £0.01 each in the capital of the Company;

“Accountants” means the auditors of the Company for the time being or if the Company has lawfully not appointed auditors, its accountants for the time being, or if in either case such firm is unable or unwilling to act in any particular case, such independent firm of accountants as may be jointly appointed by the Seller (as defined in clause 10.5) and the Company acting by the Board (or, in the absence of agreement between them on the identity of the accountants within 12 Business Days of one Party serving details by written notice of a suggested firm of accountants on the other, an independent firm of accountants appointed by the President, for the time being, of the Institute of Chartered Accountants in England and Wales or any successor body (acting as an expert and not as an arbitrator);

“Act” means the National Health Service Act 2006;

“Articles” means the new articles of association of the Company in the agreed form as altered from time to time;

““B” Director” means a director of the Company appointed by the “B” Shareholder;

““B” Shareholder” means ELR being the holder for the time being of all the “B” Shares;

““B” Shares” means “B” Ordinary Shares of £0.01 each in the capital of the Company;

“Board” means the Board of Directors of the Company from time to time;

“Business” means the business carried on by the Company under the Contract;

“Business Day” means a day (other than a Saturday, Sunday or public holiday) on which banks in the City of London are ordinarily open for the transaction of normal banking business;

“Business Plan” means the annual business plan of the Company prepared in accordance with clause 8.2;

“CA 2006” means the Companies Act 2006;

“Completion” means completion of the formation of the Company in accordance with clause 2;

“Confidential Information” means any and all confidential information or data of a financial, commercial or technical nature relating to the affairs of the Company, the Business or the respective businesses and affairs of the Parties (including, but not limited to, know-how, trade secrets, industrial and commercial techniques, processes, specifications, programs, formulae, designs, sketches, photographs, plans, drawings, samples, reports, price lists, supplier and customer lists, research, studies, findings, inventions, discoveries or ideas);

“Contract” means the contract entered into between [DHU / DHU Health] and [   ] Clinical Commissioning Group for the delivery of the Services across [	] which is to be novated to the Company;

“Control” means “control” as defined in section 995 Income Tax Act 2007 and section 1124 CTA;

"Core Contract" means any one or more of the following:

a contract made by the National Health Service Commissioning Board under section 84 of the Act (general medical services contract);

an agreement made by the National Health Service Commissioning Board under section 92 of the Act (personal medical services agreement);

contractual arrangements made by the National Health Service Commissioning Board under section 83(2) of the Act (alternative provider medical services contract); or

such other agreement as may from time to time be made by the National Health Service Commissioning Board or any subsequent body empowered to make the same including, without limitation, any multispecialty community provider contract;

“CTA” means the Corporation Tax Act 2010;

“Deed of Novation” means the deed of novation to be entered into by (i) the commissioners who are parties to the Contract (ii) [DHU/DHU Health] and (iii) the Company to novate the Contract from [DHU/DHU Health] to the Company;

“Default Interest Rate” means 4% per cent. above the base rate of Royal Bank of Scotland from time to time;

“Default Sale Price” means whichever is the lower of the par value of the Sale Shares and the fair value of such Sale Shares as determined by the Accountants in accordance with clause 10.10;

“DHU Health” means DHU Health Care C.I.C. (No.0583416) whose registered office is at Johnson Building, Locomotive Way, Pride Park, Derby, England DE24 8PU;

“Director” means an “A” Director or a “B” Director, as the case may require, and “Directors” means the “A” Director and the “B” Director together;

“Encumbrance” means any mortgage, charge (fixed or floating), pledge, lien, hypothecation, assignment by way of security, option, restriction, claim, right of pre-emption, right of first refusal, third party right or interest (legal or equitable), other encumbrance or security interest of any kind (or an agreement or commitment to create any of them) or other preferential arrangement having similar effect;

“equity share capital” has the meaning set out in section 548 CA 2006;

“ELR Member” means [tbc – name of GP practices] and the members, from time to time, of the same;

“Event of Default” means all or any of the matters set out in clause 12.2;

“Expert” means a person appointed in accordance with clause 4.17 to provide a non-binding opinion on a disputed resolution;

“Group” means in relation to any company, that company and any company which is a holding company or subsidiary or subsidiary undertaking of that company and any subsidiary or subsidiary undertaking of any such holding company and, in the case of ELR, means any ELR Member and any shareholders of the same;

“HMRC” means HM Revenue and Customs;

“Independent Chairman” means the Independent Chairman of the Company who shall be appointed by the Independent Chair Committee;

“Insolvency Event” means, in respect of any company, that such company has ceased to trade or has had a receiver, administrative receiver, administrator or manager appointed over the whole or any part of its assets or undertaking, or has become insolvent or gone into liquidation (unless such liquidation is for the purposes of a solvent reconstruction or amalgamation), compounded with its creditors generally or has been otherwise unable to meet its debts as they fall due or has suffered any similar action in consequence of debt;

“Legislation” means any applicable statute, statutory rule, order, directive, regulation or other instrument having force of law (including any directive or order promulgated by any competent national or supra national body) and all other legislation as may be in force from time to time;

 “Material Breach” being a breach, including an anticipatory breach, which is not minimal or trivial in consequences to the Other Shareholder (as defined in clause 12) or the Company. For the purposes of deciding whether a breach is material no regard shall be had to whether it occurs by some accident, mishap, mistake or misunderstanding;

“NHSE” means the National Health Service Commissioning Board or any successor organisation thereto;

“Persistent Breaches” being breaches that are either (i) sufficient enough to justify the inference that the Defaulting Party (as defined in clause 12) would continue to default on the provisions of this Agreement over the three months following notice on the Defaulting Party of the Persistent Breaches or (ii) serious enough in the widest sense of having a serious effect on the benefit which the Other Party (as defined in clause 12) would have otherwise derived;

“Prohibited Area” means [East Leicestershire and Rutland];

“Relevant Percentage” means in respect of each Shareholder the percentage of the total equity share capital of the Company held by that Shareholder for the time being;

“Reserved Matters” means the matters listed in Schedule 1;

“Restricted Services” means the provision of [out of hours urgent primary care services];

“Services” means [                  ];

“Shareholders” means the “A” Shareholder and the “B” Shareholder together and “Shareholder” shall mean either of them; 

“Shares” means “A” Shares or “B” Shares or, as the context requires, “A” Shares and “B” Shares; and

“Support Services Agreement” means the agreement to be entered into between the Company[, DHU] and [DHU Health] on completion for the provision of support and IT services by [DHU / DHU Health] to the Company to facilitate the delivery of the Services under the Contract by the Company.

Any document expressed to be “in the agreed form” means a document in a form agreed and for the purposes of identification initialled by or on behalf of the Parties.

References to clauses and schedules are unless otherwise stated to clauses of and schedules to this Agreement.

References to any enactment (meaning any statute or statutory provision, whether of the United Kingdom or elsewhere, any subordinate legislation (as defined by section 21(1) Interpretation Act 1978) and any other subordinate legislation made under any such statute or statutory provision) shall be construed as references to:

any enactment which that enactment has directly or indirectly replaced (whether with or without modification); and

that enactment as re-enacted, replaced or modified from time to time, before or on the date of this Agreement, or after the date of this Agreement except to the extent that the liability of any Party is thereby increased or extended.

References to a “subsidiary”, “holding company”, “undertaking”, “subsidiary undertaking” or “parent undertaking” shall have the meanings and be construed in accordance with section 1159 and section 1162 of CA 2006.

Words importing the singular include the plural and vice versa, words importing a gender include every gender and references to persons include bodies corporate or unincorporate.

The headings to the clauses and the schedules are for convenience only and shall not affect the construction or interpretation of this Agreement.

A reference to “writing” or “written” includes faxes but no other electronic form[, save for the purposes of clause 4.4 where a reference to writing or written includes electronic forms and the sending or supply of notices in electronic form.

Any words following the terms “including”, “include”, “in particular” “for example” or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or terms.

Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.

[bookmark: _Ref204492269][bookmark: _Toc477513627]Completion

The Parties shall procure that the Company shall not carry on any business and shall have no assets or liabilities prior to Completion.

Immediately following the execution of this Agreement the Parties shall procure that a meeting of the Board is convened and held at which will be transacted the business set out in the draft minutes in Schedule 2 and the Parties shall join in taking all such steps as may be required to procure that:

the resolutions of the Board set out in such minutes shall be passed; and

[bookmark: _Ref204574609]the written special resolution set out in Schedule 2 shall be passed.

Immediately following the passing of the written special resolution set out in Schedule 2:

[bookmark: _Ref204492721]DHU shall subscribe for 50 “A” Shares in cash at par, payment for which shall be made in cleared funds for the account of the Company; and

[bookmark: _Ref204492722]ELR shall subscribe for 50 “B” Shares in cash at par, payment for which shall be made in cleared funds for the account of the Company.

Immediately following such subscriptions, the Parties shall procure that a meeting of the Board is convened and held at which will be transacted the business set out in the draft minutes in Schedule 2 and the Parties shall join in taking such steps as may be necessary to procure that the resolutions of the Board set out in such minutes shall be passed.

Upon Completion the Company shall enter into the Support Services Agreement with [DHU and/or DHU Health] and the Deed of Novation with [DHU / DHU Health].

[bookmark: _Toc477513628]Matters Requiring Consent of Shareholders, Overriding Purpose & Service Delivery

Each Party shall procure that the Company shall not, without the prior written approval of all Shareholders, carry out any of the Reserved Matters.

The business of the Company shall, unless otherwise unanimously agreed by the Shareholders, be confined to the entering into the Contract and the delivery of the Services and all other activities reasonably related thereto.

Unless otherwise agreed by the Shareholders, and without prejudice to the fact that the responsibility for delivering the Services shall remain the responsibility of the Company who shall assume the risk responsibility and liability for doing the same:

the ELR Member shall provide clinical expertise by virtue of their representatives being members of the Company’s committees in accordance with the terms set out in this Agreement;

without prejudice to the fact that the Reserved Matters shall require the approval of all Shareholders, and subject always to clause 3.4, DHU shall have day to day operational and management control of the Company in respect of the clinical management and delivery of, the Contract; and 

[DHU / DHU Health] shall provide the support services set out in the Support Services Agreement.    

[bookmark: _Ref503874926]Unless otherwise agreed by the Shareholders, the decision to:

vary the Support Services Agreement; or

approve any Pricing Schedule under the Support Services Agreement or any amendments thereto

shall vest with the Board.

The Parties agree that neither Shareholder shall be required to take any action pursuant to this Agreement that causes either Shareholder to be in breach of Legislation or their regulatory obligations.

[bookmark: _Toc477513629]The Board

The “A” Shareholder shall have the right to appoint and maintain in office 4 “A” Directors and the first “A” Directors shall be 

[Stephen Batemen];

[Peter Quinn];

[	]; and

[	].

The “B” Shareholder shall have the right to appoint and maintain in office 4 “B” Directors and the first “B” Directors shall be:

[	];

[	];

[	]; and

[	].

The Shareholders shall procure that at all times during the continuance of this Agreement there shall be 4 persons appointed by each Shareholder and maintained in office as Directors of the Company together with an Independent Chair.

[bookmark: _Ref363651419]Each Shareholder shall procure that each of their appointed Directors shall first shall first sign a letter of consent to act.

DHU shall have the right to remove any Director nominated by it and appoint another Director in his place for so long as it is the holder of Shares and ELR shall have the right to remove any Director nominated by it and appoint another Director in his place for so long as it is the holder of Shares, in each case by giving notice in writing (signed by a director or the secretary (if any) of the Shareholder lodging the notice) to the secretary of the Company at its registered office or at a meeting of the Directors.

If the “A” Shareholder removes a Director from his office the “A” Shareholder shall be responsible for and shall indemnify the “B” Shareholder and the Company against all liabilities, costs, expenses, damages and losses that either of them may suffer or incur as a result of any claim by such Director for unfair or wrongful dismissal arising out of such removal.  The same provision shall apply, mutatis mutandis, if the “B” Shareholder shall remove a Director.

Unless otherwise agreed by a majority of “A” Directors and a “B” Directors, meetings of the Board shall be held at least once every month and otherwise as circumstances require. 

[bookmark: _Ref364259340]At least 5 Business Days’ notice of any Board meeting must be given to all members of the Board and to any alternates and must be accompanied by:

an agenda specifying in reasonable detail the matters to be raised at the meeting; and

copies of any Documents relating to issues to be considered by members of the Board at the Board meeting.

Matters not on the agenda, or business conducted in relation to those matters, may not be raised at a Board meeting unless all the Directors agree in writing.

[bookmark: _Ref204574432]The quorum for the transaction of business at any Board meeting shall be one “A” Director, one “B” Director and the Independent Chairman.

Each Director shall be entitled to submit an e mail to the Independent Chairman indicating their decision on any matter to be transacted at the meeting and such decision shall be counted as part of the overall decision to be taken on the matter in question PROVIDED ALWAYS that the Director shall use reasonable endeavours to attend themselves.  

The Shareholders shall use all reasonable endeavours to ensure that their respective appointees as Directors (or their alternates) shall attend each meeting of the Board and to procure that a quorum (in accordance with the provisions of this Agreement is present throughout each such meeting.

[bookmark: _Ref204493786]If within half an hour from the time appointed for a Board meeting a quorum is not present, the meeting shall be adjourned to the same day of the next week at the same time and place.  Each Director not present at the meeting shall be notified by either or both of the Shareholders by facsimile notice or by any other form of notice in writing of the date, time and place of the adjourned meeting.  Such notice shall (unless the Shareholders otherwise agree) contain a statement that failure to attend the adjourned meeting may result in the exercise of the deadlock provisions set out in clause 11.  If at the adjourned meeting a quorum is not present within half an hour from the time appointed for the meeting, the meeting shall be dissolved and clause 11 shall apply.

[bookmark: _Ref204574435]No resolution of the Directors shall be effective unless passed by a majority of the Directors present including at least one “A” Director and one “B” Director.

The Independent Chair Committee shall be entitled to appoint an Independent Chairman for meetings of the Board and the first Independent Chairman shall be appointed by the Independent Chair Committee. The Independent Chairman of the Board shall not have any votes.

[bookmark: _Ref477336475]If either the “A” Shareholder or “B” Shareholder in its sole discretion believes that the Independent Chairman is not acting impartially, it may by written notice to the Company and the other Shareholder require that the Independent Chairman is removed as a director of the Company and that the Independent Chair Committee be required to appoint a new Independent Chairman. The Board of Directors of the Company shall have responsibility for the supervision and management of the Company and its Business.

[bookmark: _Ref204492517][bookmark: _Ref477510456][bookmark: _Ref475442468]If a resolution submitted to a duly convened meeting of the Board is not passed at that meeting, then, without prejudice to the Board’s ability to consider any other business put to it at such meeting, the meeting shall (on the written request of any Director or his alternate at such meeting) be adjourned for three Business Days and then reconvened.  If such resolution is not passed at the adjourned meeting, it shall be referred to the respective Chairmen of the Shareholders for their decision within 20 Business Days of the date of the adjourned meeting (“Decision Period”).  If the respective Chairmen reach agreement within the Decision Period, the Shareholders shall procure that such agreement shall be implemented.  If the respective Chairmen fail to agree within the Decision Period, the parties agree that the dispute will be referred to an independent Expert and shall agree with the Expert the terms of their appointment within seven days of either Party serving details of a suggested expert on the other. 

The Expert is required to prepare a written determination including reasons and give notice (including a copy) of the decision to the parties within a maximum of 20 Business Days weeks of the matter being referred to the Expert.

The Expert shall act as an expert and not as an arbitrator. The Expert shall determine whether the disputed resolution should be passed. The Expert’s written decision shall not be final and binding on the parties. 

In determining whether the disputed resolution should be passed, the Expert shall take into account  whether the passing of the resolution is in the best interests of the Company.

Each Party shall bear its own costs in relation to the reference to the Expert.

If either Party disputes the decision of the Expert, the Shareholders shall procure that the matter which is the subject of such resolution shall not be implemented and the deadlock provisions in clause 11 of this Agreement shall apply

[bookmark: _Toc477513630]Board Committees

Independent Chair Committee

There shall be a committee of the directors of the Company, called the Independent Chair Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointed by the “B” Shareholder.

The appointed members shall by unanimous decision select one of themselves to be the chairman of the Independent Chair Committee. The Independent Chair Committee shall act by majority. 

The Independent Chair Committee shall make determinations on all matters concerning the recruitment and selection of the Independent Chairman.

Remuneration Committee

There shall be a committee of the directors of the Company, called the Remuneration Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointed by the “B” Shareholder.

One of the members appointed by the “A” Shareholder shall be the chairman of the Remuneration Committee and shall have a second or casting vote. The Remuneration Committee shall act by majority. 

No member of the Remuneration Committee shall be entitled to vote at a meeting of that committee in relation to his own emoluments or benefits.

The Remuneration Committee shall make determinations on all matters concerning the emoluments or benefits of the Independent Chairman and other directors of the Company and shall have such delegated authority as are set out in its terms of reference. 

Audit Committee

There shall be a committee of the directors of the Company, called the Audit Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointed by the “B” Shareholder.

One of the members appointed by the “A” Shareholder shall be the chairman of the Audit Committee and shall have a second or casting vote. The Audit Committee shall act by majority. 

The Audit Committee shall operate and shall have such delegated authority in accordance with its terms of reference.

Clinical Governance Committee

There shall be a committee of the directors of the Company, called the Clinical Governance Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointed by the “B” Shareholder. 

One of the members appointed by the “B” Shareholder shall be the chairman of the Clinical Governance Committee and shall have a second or casting vote. The Clinical Governance Committee shall act by majority. 

The Clinical Governance Committee shall operate and shall have such delegated authority in accordance with its terms of reference.

Public & Patient Involvement Committee

There shall be a committee of the directors of the Company, called the Public & Patient Involvement Committee, which shall comprise two members appointed by the “A” Shareholder and two members appointed by the “B” Shareholder. 

One of the members appointed by the “B” Shareholder shall be the chairman of the Public & Patient Involvement Committee and shall have a second or casting vote. The Public & Patient Involvement Committee shall act by majority. 

The Public & Patient Involvement Committee shall operate and shall have such delegated authority in accordance with its terms of reference.

[bookmark: _Toc477513632]Shareholders’ meetings

The Shareholders shall use all reasonable endeavours to procure that their respective representatives attend each meeting of the members of the Company and that a quorum (in accordance with the provisions contained in the Articles) is present throughout each such meeting.

[bookmark: _Ref204493800]If within half an hour from the time appointed for a general meeting a quorum is not present, the meeting shall be adjourned to the same day of the next week at the same time and each member shall be notified by the Company by facsimile notice or by any other form of notice in writing of the date, time and place of the adjourned meeting and such notice shall (unless the Shareholders otherwise agree) contain a statement that failure to attend the adjourned meeting may result in the exercise of the deadlock provisions set out in clause 11.  If at the adjourned meeting a quorum is not present within half an hour from the time appointed for the meeting, the meeting shall be dissolved and clause 11 shall apply.

If a resolution submitted to a duly convened general meeting is not passed at that meeting, the meeting shall (on the written request of any member present in person or by proxy) be adjourned for three Business Days and then reconvened.  If the relevant resolution is not passed at the adjourned meeting then the provisions of clause 4.17 shall apply mutatis mutandis in the same way as they apply to a resolution which is not passed at a duly convened meeting of the Board.

[bookmark: _Ref204492666][bookmark: _Ref204574521][bookmark: _Toc477513633]Working capital

[bookmark: _Ref204492540]Subject to clause 7.2 the Shareholders intend that the finance necessary to meet the working capital needs of the Company shall (to the extent that the same is not self-funded by the Company itself from its income) be provided by the Shareholders.

[bookmark: _Ref204492565]If the Board resolves that the Company requires further working capital in addition to the finance referred to in clause 7.1 the Shareholders agree to advance to the Company such sums as may be necessary to meet the working capital needs of the Company as and when required by the Board. Notwithstanding the foregoing provisions of this clause 7.2:

nothing shall oblige the B Shareholder from advancing to the company more than £50,000 in aggregate

[bookmark: _Ref204574496]the obligations of each of the Shareholders under this clause 7.2 shall automatically cease and determine if the Company shall be the subject of an Insolvency Event.

All moneys advanced to the Company by the Shareholders pursuant to clause 7.2 shall (subject to clause 7.4) be interest-free unless otherwise agreed by the Board and shall be on such other terms as the Shareholders and the Board may agree.

[bookmark: _Ref503882196]Save in respect of all funds advanced to the Company by DHU, which shall be repaid by the Company in full as a matter of priority, any additional funds advanced by a Shareholder to the Company pursuant to clause 7.2 shall be repaid at the discretion of the Board.

[bookmark: _Ref503879119]For the avoidance of doubt the maximum liability of the B Shareholder (which shall include their obligation to contribute towards the working capital of the Company) in respect of the Company shall never exceed £50,000 in aggregate.

[bookmark: _Toc477444615][bookmark: _Toc477446973][bookmark: _Toc477509988][bookmark: _Toc477513635][bookmark: _Toc477513636]Accounting information

The Parties shall ensure that the Company shall:

at all times maintain accurate and complete accounting and other financial records in accordance with the requirements of all applicable laws and generally accepted accounting principles and practices applicable in the United Kingdom;

allow each Shareholder and its respective authorised representatives access at all reasonable times to examine the books and records of the Company and any of its subsidiaries;

provide to the Board by not later than the 20th Business Day following the end of the month to which they relate, monthly management accounts including income statement, statement of financial position (balance sheet) and cash flow statement for the Company containing such information as the Shareholders shall agree from time to time;

provide to the Board by not later than the 20th Business Day following the end of each quarter, a forecast income statement and cash flow to the financial year-end;

provide to the Board draft annual accounts for the Company, in a form substantially approved by the Auditors, within 7 months from the end of the period to which they relate; and

provide to the Board annual audited accounts for the Company, within 8 months from the end of the period to which they relate.

[bookmark: _Ref204492183]The first Business Plan shall be in the agreed form.  The Parties shall ensure that the Company shall prepare a Business Plan for the Company for each financial year within 60 days of the end of the preceding financial year. The Business Plan shall include the following:

an estimate of the working capital requirements contained in a cash flow statement/forecast together with an indication of the amount (if any) which it is considered prudent to retain out of the previous financial year’s distributable profits to meet such working capital requirements;

a projected income statement;

an operating budget (including estimated capital expenditure requirements) and statement of financial position (balance sheet) forecast; 

a report by the managing director giving business objectives for the year; and

a report by the finance director, which shall include an analysis of the results of the Company as shown in its quarterly accounts compared with the Business Plan for the previous year, identifying variances in sales, revenues, costs and other material items.

[bookmark: _Toc477513637]Dividend policy

[bookmark: _Ref204492937]The Company shall not declare, pay or make any dividend or other distribution until all loans made to the Company by the Shareholders have been repaid in full.

The Shareholders shall procure that in each financial year during the continuance of this Agreement the Company shall, distribute by way of dividend such percentage of the Company’s profits available for distribution in the relevant financial year as the Board shall resolve of the Company’s profits available for distribution, subject to such reasonable and proper reserves being retained for working capital requirements or other liabilities of the Company as the Board may consider appropriate.

[bookmark: _Ref204493168][bookmark: _Ref204493307][bookmark: _Ref204493556][bookmark: _Ref204493715][bookmark: _Ref204496184][bookmark: _Ref204574319][bookmark: _Toc477513638]Rights attaching to shares and dealings with and transfers of shares

The issued share capital of the Company at the date of the incorporation of the Company is £1.00 divided into:

the A Shares; and

the B Shares.

The A Shares and the B Shares shall constitute different classes of shares for the purposes of the CA 2006 but shall rank pari passu in all respects.

[bookmark: _Ref204492971]Each of the Shareholders undertakes with the other that, during the continuance of this Agreement, it shall not:

mortgage (whether by way of fixed or floating charge), pledge or otherwise encumber its legal or beneficial interest in all or any of its Shares;

subject to clause 10.5 sell, transfer or otherwise dispose of all or any of its Shares or any legal or beneficial interest in them or assign or otherwise purport to deal with them or with any interest in them;

enter into any agreement with respect to the voting rights attached to all or any of its Shares; or

agree, whether conditionally or otherwise, to do any of the foregoing, other than, in any case, with the consent in writing of the other Shareholder or in accordance with this Agreement.

If either of the Shareholders shall purport to deal with any of its Shares in contravention of the provisions of clause 10.3, it shall automatically be deemed to have given a Transfer Notice (as defined in clause 10.5) in respect of its entire holding of Shares to be sold at the Sale Price (as defined in clause 10.10) and such Transfer Notice shall be irrevocable.

[bookmark: _Ref204492140]Each of the Shareholders undertakes with the other that, for a period of five years from the date of this Agreement (“Restriction Period”), it shall not sell, transfer or otherwise dispose of all or any of its Shares or any legal or beneficial interest in them or assign or otherwise purport to deal with them or with any interest in them to any third party. Each of the Shareholders agrees that, after the expiry of the Restriction Period, if either of them wishes to transfer the entire legal and beneficial ownership of all of its Shares (such Shareholder being a “Seller” and such transaction being referred to in this clause 10 as a “Transfer”) to any third party from which a bona fide offer has been received, the Seller shall serve on the Board (acting for the purposes of this clause 10 as agent for the Company) a notice in writing of its wish to Transfer all of its Shares accompanied by the relevant share certificates.  Such notification (“Transfer Notice”) shall:

state the number of Shares (“Sale Shares”) which the Seller desires to Transfer;

state, if applicable, the Sale Price (as defined in clause 10.10) for the Sale Shares and constitute the Board as the Seller’s agent for the sale of the Sale Shares at the Sale Price (as defined in clause 10.10); and

give details of the other person to whom the Seller wishes to Transfer the Sale Shares in the event that no purchaser shall have been found pursuant to clauses 10.6 to 10.9 (both inclusive).

The Seller may, by notice in writing given to the Company within 10 Business Days after communication to it of the Accountants’ written opinion of the Sale Price pursuant to clause 10.10, withdraw the Transfer Notice.  Save as aforesaid, a Transfer Notice once given or deemed to be given shall not be capable of being withdrawn and may not, in any circumstances, be varied.  A Transfer Notice may not be given in circumstances where a Deadlock Notice or a Default Notice has been given in accordance with clauses 11 or 12 respectively and the procedures and actions relating to them have not yet been completed.

[bookmark: _Ref204493217]Any Transfer of Shares pursuant to this clause 10 shall be made free from any Encumbrance and with all rights attached to the Sale Shares as at the date of service of the Transfer Notice, but without the benefit of any other warranties or representations whatsoever.

[bookmark: _Ref204493512]Within five Business Days after the Board has received a Transfer Notice or, if later, within five Business Days after the Sale Price has been determined in accordance with clause 10.10 (and, if applicable, after the Seller has informed the Board that it does not wish to exercise the right of withdrawal conferred by clause 10.5 or such right has ceased to be exercisable) the Board shall offer the Sale Shares to the other Shareholder, giving details in writing of the number of the Sale Shares and the Sale Price and inviting the other Shareholder to specify in writing to the Company within ten Business Days from the date of such offer whether it is willing to purchase all (but not some only) of the Sale Shares at the Sale Price.  The Board shall, at the same time, give details to the other Shareholder of the person to whom the Seller wishes to Transfer the Sale Shares if the other Shareholder chooses not to purchase the Sale Shares.  If the other Shareholder does not within ten Business Days of the date of the offer inform the Board that it wishes to purchase all the Sale Shares at the Sale Price, the other Shareholder shall be deemed to have declined such offer.

The Board shall, on the expiry of the ten day period referred to in clause 10.7, notify the Seller whether the other Shareholder is willing to purchase the Sale Shares.  If the other Shareholder is willing to purchase all (but not some only) of the Sale Shares, the Seller shall be bound, on receipt of the Sale Price in cash, to transfer the Sale Shares to the other Shareholder.  The purchase shall be completed as soon as reasonably practicable at a place and time to be appointed by the Board when, against payment of the Sale Price and subject to payment by the purchaser of any relevant stamp duties, the other Shareholder shall be registered as the holder of the Sale Shares in the Register of Members of the Company and a share certificate in the name of the other Shareholder in respect of the Sale Shares shall be delivered.

[bookmark: _Ref204493232]If the other Shareholder declines or is deemed to have declined the offer to purchase the Sale Shares pursuant to clause 10.7, the Seller may sell and transfer all (but not some only) of the Sale Shares at any time within the following three months to the person named in the Transfer Notice in pursuance of a bona fide sale at any price not being less than the Sale Price.

[bookmark: _Ref204492289]For the purposes of this clause 10 “Sale Price” means the price for the Sale Shares (if any) specified in the Transfer Notice as being the price offered by the third party from which the Seller has received the bona fide offer or (if no such price is so specified) the fair value of the Sale Shares as the Seller and the other Shareholder shall agree or, failing agreement, as the Accountants (acting as experts and not as arbitrators) shall state in writing to be in their opinion the fair selling value of the Sale Shares on the open market, having regard to the fair value of the business of the Company as a going concern and on the basis of an arm’s length transaction as between a willing seller and a willing purchaser and that the Sale Shares are sold free of all Encumbrances. For the purposes of this clause the Accountants shall disregard the fact that the Sale Shares represent one half of the Company’s issued share capital.  The determination of the Accountants shall be final and binding on all concerned.  The cost of obtaining the certificate of the Accountants shall be borne by the Seller.  The Accountants shall be given by the Board, and shall take account of, all information which a prudent prospective purchaser of the entire issued share capital of the Company might reasonably require if such purchaser were proposing to purchase it from a willing seller by private treaty and at arm’s length.

Each of the Shareholders shall procure that prior to, and as a condition precedent of, any Transfer of its Shares, any transferee shall covenant to the remaining Parties to observe and be bound by the terms of this Agreement in a manner reasonably satisfactory to the remaining Parties.

[bookmark: _Ref204495217]The Company may receive any purchase monies on behalf of the Seller but shall not be bound to earn or pay interest on it.  The receipt by the Company of the purchase monies shall be a good discharge to the other Shareholder, who shall not be bound to see to its application.  If the purchasing party shall fail to deliver the purchase monies to the Seller on the completion date, the purchase monies shall bear interest at the Default Interest Rate calculated on a daily basis and compounded monthly.  The Seller irrevocably authorises the Directors to approve the registration of any Transfer of Shares pursuant to this clause 10.

On a Transfer of Shares in accordance with this clause 10 from the Seller to the other Shareholder:

the Seller shall repay all loans, loan capital, borrowings and indebtedness in the nature of borrowings outstanding to the Company from it (together with any accrued interest);

the Company or the other Shareholder shall repay all loans, loan capital, borrowings and indebtedness in the nature of borrowings outstanding to the Seller from the Company (together with any accrued interest);

the Seller shall procure the removal of any Directors or secretary (if any) of the Company appointed by it; and

the Seller shall co-operate by doing all such things and executing all such documents as the purchasing Shareholder may reasonably require to procure that the Company shall adopt new Articles of Association in such form as the purchasing Shareholder may require and to enable the Company to update its register of people with significant control with any relevant changes arising as a result of the Transfer of Shares.

[bookmark: _Ref204492450][bookmark: _Ref204493282][bookmark: _Ref204493886][bookmark: _Ref204494005][bookmark: _Ref204494120][bookmark: _Ref204494142][bookmark: _Ref204494230][bookmark: _Ref204494249][bookmark: _Ref204496189][bookmark: _Ref204574324][bookmark: _Ref204574588][bookmark: _Toc477513639]Deadlock provisions

If:

[bookmark: _Ref204493838]pursuant to clause 4.13, no quorum is present at an adjourned meeting of the Board in circumstances where the notice of such adjourned meeting contained a notice that failure to attend the adjourned meeting might result in the exercise of the deadlock provisions of this Agreement;

[bookmark: _Ref204493854]pursuant to clause 6.2, no quorum is present at an adjourned meeting of the members in circumstances where the notice of such adjourned meeting contained a notice that failure to attend the adjourned meeting might result in the exercise of the deadlock provisions of this Agreement; or,

[bookmark: _Ref204493871]pursuant to clause 4.17, the respective Chairmen of the Shareholders have failed to reach agreement within the Decision Period, 

then, if clause 11.1.1 applies, the Shareholder whose nominated Director or Directors attended such adjourned Board meeting or, if clause 11.1.2 applies the Shareholder who attended such adjourned general meeting, or if clause 11.1.3 applies, either Shareholder (the relevant Shareholder being referred to in clause 11 as “the First Shareholder”) shall be entitled, at its discretion, to exercise the rights conferred by this clause 11 in the manner, on the terms and subject to the conditions set out in this clause 11.

The First Shareholder may, by notice in writing (“Deadlock Notice”) served on the other Shareholder (“Second Shareholder”) within ten Business Days of the date of the adjourned meeting referred to in clause 11.1.1 or 11.1.2 or within ten Business Days of the expiry of the Decision Period, as the case may be, requiring the Second Shareholder to attend a half day meeting (“Deadlock Resolution Meeting”) at a time and date no later than ten Business Days after the date of the Deadlock Notice.

The Shareholders shall each procure that no more than four individuals, with sufficient authority to make decision of each Party’s behalf, are present at the Deadlock Resolution Meeting. 

Those attending the Deadlock Resolution Meeting shall attempt, in good faith, to resolve any relevant dispute promptly by negotiation. Any mutually agreed decision made by the parties present at the meeting shall be binding on the Shareholders and, to the extent at such a decision is made, the Shareholders shall procure (to the fullest extent permitted by law) that such decisions are implemented.

If the Parties attending the Deadlock Resolution Meeting are unable to reach a mutually acceptable decision then the Parties shall attempt to resolve the dispute by mediation in accordance with clause 11.6.

[bookmark: _Ref492976631]If, following the Dispute Resolution Meeting, the Shareholders have failed to agree on a resolution, either Shareholder may refer any dispute in hand for mediation pursuant to this clause 11.6. The following provisions shall apply to any such reference to mediation:

the reference shall be a reference under the Model Mediation Procedure (MMP) of the Centre of Dispute Resolution (CEDR) for the time being in force;

the Shareholders shall (or shall procure those representing them), immediately on such referral, co-operate fully, promptly and in good faith with CEDR and the mediator and shall do all such acts and sign all such documents as CEDR or the mediator may reasonably require to give effect to such mediation, including an agreement in, or substantially in, the form of CEDR's Model Mediation Agreement for the time being in force; and

to the extent not provided for by such agreement of the MMP:

the mediation shall commence by either Party serving on the other written notice setting out, in summary form, the issues in dispute and calling on that other Party to agree the appointment of a mediator; and

the mediation shall be conducted by a sole mediator (which shall not exclude the presence of a pupil mediator) agreed between the parties or, in default of agreement, appointed by CEDR.

[bookmark: _Ref492976732]In the event that mediation proves unsuccessful then (in the following order of priority):

[bookmark: _Ref492976690]the A Shareholder may, within ten Business Days of the mediation concluding (the "Option Period"), serve notice on the B Shareholder requiring the B Shareholder to sell all but not some only of the B Shares to the A Shareholder; or 

(in circumstances where the A Shareholder does not serve notice under this clause 11.7.1) the B Shareholder may, within ten Business Days of expiry of the Option Period, serve notice on the A Shareholder either (at the discretion of the B Shareholder in terms of which notice is served,):

[bookmark: _Ref492976773]requiring the A Shareholder to sell all but not some only of the A Shares to the B Shareholder; or

[bookmark: _Ref492976750]requiring the A Shareholder to buy all but not some only of the B Shares

Any notice served pursuant to clause 11.7 shall specify a price which the Shareholder is prepared to pay per Share for all of the Shares of the other Shareholder or, in the case of notice being served by B Shareholder pursuant to clause 11.7.2(ii), the price which the B Shareholder is prepared to sell the B Shares (“Price”) and a date (being not less than 12 Business Days nor more than 20 Business Days after the date of service of the relevant notice), time and place for completion of the sale and purchase of the relevant Shares.

[bookmark: _Ref492977166]Any notice served pursuant to clause 11.7 shall be deemed to constitute (as the case may be):

(in the case of notice served by the B Shareholder in accordance with clause 11.7.2(i) or a notice served by the A Shareholder pursuant to clause 11.7.1) an offer by the Shareholder serving notice - open for ten Business Days from the date of service of the relevant notice (“Purchase Period”) to purchase all but not some only of the other Shareholder’s Shares at the Price per Share; or

[bookmark: _Ref204493984](in the case of notice being served under clause 11.7.2(ii)) an offer, to be open for ten Business Days from the date of service of the notice, by the B Shareholder for the A Shareholder to buy the B Shares at the Price per Share.

Any Shares sold pursuant to this clause 11 shall be transferred free from any Encumbrances and with all rights attached to the relevant Shares as at the date of service of the relevant notice pursuant to clause 11.7, but without the benefit of any other warranties or representations whatsoever.

Completion of the sale and purchase contemplated by this clause 11 shall be at the date, time and place specified in the relevant notice served pursuant to clause 11.7.  At completion the selling party shall deliver or cause to be delivered to the purchasing party (or as it may direct) a duly executed transfer or transfers in respect of the selling party’s Shares in favour of the purchasing party (or as it may direct) and accompanied by the relative share certificates or other documents of title, together with any power or authority under which such transfer or transfers have been executed, against which the purchasing party shall deliver to the selling party a bankers’ draft for value on the day of completion for an amount equal to the Price multiplied by the relevant number of the Shares being sold.  The selling party shall do all such other things and execute all such other documents as the purchasing party may reasonably require to give effect to the sale and purchase of the relevant Shares [and to enable the Company to update its register of people with significant control with any relevant changes arising as a result of the sale and purchase of the relevant Shares].

No notice served pursuant to clause 11.7 may be withdrawn except with the written consent of the person to whom it was given and save as aforesaid shall constitute a binding obligation on the Shareholders to sell and purchase the relevant Shares in the manner contemplated by this clause 11.

If neither Shareholder serves a notice in accordance with clause 11.7 or neither Shareholder accepts any offer made pursuant to clause 11.9 (whether they fail to do so or otherwise) then, unless the Shareholders otherwise agree, the Shareholders shall procure that their appointees on the Board shall at the earliest practicable date:

[bookmark: _Ref204494045]make or concur in the making of a statutory declaration in the terms mentioned in section 89 Insolvency Act 1986 (if the state of the Company’s affairs admits to the making of such declaration);

subsequently convene a general meeting for the purpose of passing (and each Shareholder will vote in favour of) a special resolution to place the Company in members’ voluntary winding-up (if such a declaration as is mentioned in clause 11.13.1 has been made) and take all other requisite steps to place the Company in members’ voluntary winding-up; or

where the state of the Company’s affairs does not admit the making of such a declaration as is mentioned in clause 11.13.1, convene a meeting of the Company’s creditors in accordance with section 98 Insolvency Act 1986 and take all other requisite steps to place the Company in creditors’ voluntary winding-up.

The Company may receive any purchase monies on behalf of the Seller but shall not be bound to earn or pay interest on it.  The receipt by the Company of the purchase monies shall be a good discharge to the other Shareholder who shall not be bound to see to its application. The selling party authorises the Directors to approve the registration of any transfer of Shares pursuant to this clause 11.

[bookmark: _Ref204493289][bookmark: _Ref204494900][bookmark: _Ref204495383][bookmark: _Ref204496196][bookmark: _Ref204574330][bookmark: _Ref274049621][bookmark: _Ref274049647][bookmark: _Toc477513640]Duration, default termination and consequences of termination

Subject as otherwise provided, this Agreement shall continue in full force and effect without limit in point of time unless and until the Shareholders agree in writing to terminate this Agreement or until an effective resolution is passed or a binding order is made for the winding-up of the Company, whichever is the earlier.

[bookmark: _Ref204494404]If either Shareholder (“Defaulting Shareholder”) shall:

commit a Material Breach or shall commit Persistent Breaches of this Agreement which, if capable of remedy, have not been remedied within 21 Business Days of the other Shareholder (“Other Shareholder”) serving notice on the Defaulting Shareholder requiring such remedy; or

[bookmark: _Ref204494433]be the subject of an Insolvency Event; or

[bookmark: _Ref204494434]suffer a change in the person (or persons) who Control such Shareholder or come under the Control of a person (or persons); or

fails to advance funds in accordance with clause 7.

then the Other Shareholder may, without prejudice to any other rights and remedies which it may have, serve a written notice on the Defaulting Shareholder (“Default Notice”) at any time during the 60 Business Days following an Event of Default coming to the notice of the Other Shareholder.

[bookmark: _Ref204494405]Always subject to clause 12.9 the Default Notice may:

[bookmark: _Ref492977265]require the Defaulting Shareholder immediately to offer all (but not some only) of its Shares for sale to the Other Shareholder, and in such case the Defaulting Shareholder shall be deemed to have served a Transfer Notice (as defined in clause 10.5) in respect of all of its Shares and the provisions of clauses 10.5 to 10.12 inclusive shall apply mutatis mutandis save that the Defaulting Shareholder shall sell its Shares to the Other Shareholder at the Default Sale Price; or

require the Defaulting Shareholder immediately to purchase all (but not some only) of the Other Shareholder’s Shares, and in such case the Other Shareholder shall be deemed to have served a Transfer Notice (as defined in clause 10.5) in respect of all of its Shares and the provisions of clauses 10.5 to 10.12 inclusive shall apply mutatis mutandis save that the Other Shareholder shall sell its Shares to the Defaulting Shareholder at the Sale Price (which shall be the fair value of the Sale Shares as determined by the Auditors in accordance with clause 10.10) and the Defaulting Shareholder shall be obliged to purchase the Other Shareholder’s Shares.

If an Insolvency Event has occurred in relation to either of the Shareholders or any holding company for the time being of either Shareholder, then the Other Shareholder may also serve on the Defaulting Shareholder a notice (“Disenfranchisement Notice”) in respect of the Defaulting Shareholder’s Shares (“Restricted Shares”) which shall automatically entitle the Other Shareholder to exercise all the rights of the Defaulting Shareholder in relation to the Restricted Shares, including, without limitation:

the right to attend and vote at general meetings of the Company (whether on a show of hands or on a poll) as if it were the holder of the Restricted Shares;

the right to signify agreement to any written resolution of the Company circulated in accordance with Chapter 2 of Part 13 of CA 2006 as if it were the holder of the Restricted Shares; and

the right to remove Directors appointed by the Defaulting Shareholder and appoint its own nominated Directors as if it were the holder of the Restricted Shares.

The recipient of the Disenfranchisement Notice appoints the Other Shareholder as its lawful attorney for the purpose of receiving notices of and attending and voting at all meetings of the members of the Company from the date of service of the Disenfranchisement Notice and authorises:

the Company to send any written resolutions of the Company and any notices in respect of the Restricted Shares to the Other Shareholder; and

the Other Shareholder to complete in such manner as it thinks fit and to return written resolutions, proxy cards, forms of appointment of a representative to attend a general meeting of the Company pursuant to section 323 CA 2006, consents to short notice and any other document required to be signed by it in its capacity as a member.

Any Transfer Notice deemed to be given in accordance with this clause 12 may not be withdrawn.

[bookmark: _Ref475444168]On a transfer of any Shares in accordance with this clause12:

the transferring Shareholder shall:

repay all loans, loan capital, borrowings and indebtedness in the nature of borrowings outstanding to the Company from that Shareholder (together with any accrued interest thereon);

procure the resignation of any Directors or secretary (if any) of the Company appointed by it; and

[bookmark: _Ref204495355]subject to clause 12.7, this Agreement shall terminate.

The rights of the Parties under this clause 12 shall be in addition to, and shall not affect, any claim that any Party may have against any other for damages for breach of contract.

[bookmark: _Ref503879318]Notwithstanding any provision to the contrary the parties agree that in the event that the B Shareholder is a Defaulting Shareholder for the purposes of this clause 12 the A Shareholder shall only be able to issue a Default Notice requiring the B Shareholder immediately to offer all (but not some only) of its Shares for sale pursuant to clause 12.3.1. Under no circumstances (other than where the B Shareholder agrees) shall the A Shareholder be able to force the B Shareholder to purchase the A Shareholder’s Shares.

[bookmark: _Ref204495509][bookmark: _Toc477513641]Restrictive covenants

Each of the Shareholders agrees with the Company and each of the other Parties (for the benefit also of each other Parties’ successors in title) that it will not, and will procure that each of the members of its Group will not, whether by itself, its employees or agents or otherwise howsoever, directly or indirectly:

[bookmark: _Ref204495441]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares be engaged or interested in any capacity whatsoever in carrying on in competition with the Company anywhere within the Prohibited Area any business which is or is about to be engaged in the supply of the Restricted Services or any of them, Provided that this restriction shall not operate:

to prohibit any such engagement in which none of the duties or functions performed under it relate to the  supply of the Restricted Services or any of them;

to prohibit any Party from holding in aggregate up to three per cent of the issued share capital of any company which is or is about to be engaged in the supply of the Restricted Services or any of them in competition with the Company and the shares of which are listed or dealt in on a recognised investment exchange;

to prohibit any of the Shareholders, any member of their Group or any ELR Member from providing services under any contract held prior to the date of this agreement (or any renewal of the same);

	to prohibit ELR or any ELR Member from providing primary medical services under a Core Contract.

[bookmark: _Ref204575112]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares in relation to the Restricted Services or any of them solicit or canvass or endeavour to entice away or otherwise deal with any person, firm, company or other organisation which was a customer, patient, client or supplier of the Company or any of its subsidiaries at any time during the previous year or which during such time was in the process of negotiating or contemplating doing business with the Company or any of its subsidiaries whether or not such person would commit a breach of contract by reason of transferring business;

while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares in relation to the Restricted Services or any of them solicit or canvass or endeavour to entice away or otherwise deal with any person, firm, company or other organisation which was a customer, patient, client or supplier of the other Shareholder or an ELR Member at any time during the previous year or which during such time was in the process of negotiating or contemplating doing business with the other Shareholder or any member of its Group or any of its subsidiaries or any ELR Member whether or not such person would commit a breach of contract by reason of transferring business;	

while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares solicit or entice away or endeavour to solicit or entice away from the Company or any of its subsidiaries any director or manager or employee employed or otherwise engaged by the Company or any of its subsidiaries at any time during the previous year, whether or not such person would commit any breach of his contract of employment by reason of his leaving the service of the Company or any of its subsidiaries;

while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares solicit or entice away or endeavour to solicit or entice away from the other Shareholder or any member of its Group or any ELR Member any director or manager or employee employed or otherwise engaged by them or any member of its Group at any time during the previous year, whether or not such person would commit any breach of his contract of employment by reason of his leaving the service of the other Shareholder or any member of its Group or the relevant ELR Member;

[bookmark: _Ref204495445]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares employ or otherwise engage any person who was at any time during the previous year employed or otherwise engaged by the Company or any of its subsidiaries and who is or is reasonably likely to be in possession of any confidential information relating to the Company or any of its subsidiaries;

[bookmark: _Ref477513673]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares employ or otherwise engage any person who was at any time during the previous year employed or otherwise engaged by the other Shareholder or any member of its Group of any ELR Member and who is or is reasonably likely to be in possession of any confidential information relating to the other Shareholder or any member of its Group.

Each of the Shareholders agrees with the Company and each of the other Parties that it will not, and will procure that each of the members of its Group will not, whether by itself, its employees or agents or otherwise howsoever, directly or indirectly:

[bookmark: _Ref204495473]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares engage in any trade or business or be associated with any person, firm, company or other organisation engaged in any trade or business using the name trading name or incorporating the words DHU (in the case of the B Shareholder) or [ELR GP Fed] (in the case of the A Shareholder); or

[bookmark: _Ref204495474]while such Shareholder remains the holder of any Shares and for 12 months from the date on which such Shareholder ceases to hold any Shares do or permit anything to be done at any time which is harmful to the reputation of the Company or any of its subsidiaries or which is likely to cause any person to reduce the amount of business transacted between that person and the Company or any of its subsidiaries or seek to change the terms of such business in a manner adverse to the Company or any of its subsidiaries; or

[bookmark: _Ref477513693]while such Shareholder remains the holder of any Shares do or permit anything to be done at any time which is harmful to the reputation of the other Shareholder or any member of its Group which is likely to cause any person to reduce the amount of business transacted between that person and the other Shareholder or any member of its Group or seek to change the terms of such business in a manner adverse to the other Shareholder or any member of its Group.

Shareholder A and the Company agree with Shareholder B (for the benefit also of each other Parties’ successors in title) that whilst Shareholder A and Shareholder B remain the holders of Shares and for 12 months from the date that either Shareholder A or Shareholder B ceases to hold any Shares they will not, and will procure that each of the members of its Group will not, whether by itself, its employees or agents or otherwise howsoever, directly or indirectly provide primary care services under a Core Contract within the Prohibited Area without the prior written consent of Shareholder B. For the avoidance of doubt the provisions of this clause 13.3 shall not apply to the provision of any urgent and/or out of hours primary or other care services. 

Each of clauses 13.1.1 to 13.1.7 and of clauses 13.2.1 to 13.2.3 shall be deemed to constitute a separate and independent agreement and shall be construed independently of the other paragraphs in the relevant clause and if one or more of the provisions is held to be void or unenforceable, the validity of the remaining provisions shall not be affected.

[bookmark: _Ref204575149]While the Parties consider that the restrictions in this clause 13 are reasonable in all the circumstances, it is agreed that if any such restrictions taken together shall be adjudged to go beyond what is reasonable in all the circumstances for the protection of the interests of the relevant Party or Parties but would be adjudged reasonable if any part or parts of the wording were deleted or amended or qualified or if the periods were reduced or the range of products or area dealt with were reduced in scope, then the relevant restriction or restrictions shall apply with such modification or modifications as may be necessary to make it or them valid and effective.

[bookmark: _Ref204492369][bookmark: _Ref204575179][bookmark: _Toc477513642]Rights to information and confidentiality

Notwithstanding the duties owed by each of the Directors to the Company, any Director designated for the purpose in writing by a Shareholder shall be entitled to disclose any Confidential Information and provide relevant documents and materials about the Company and the Business and discuss its affairs, finances and accounts with appropriate officers and senior employees of the Shareholder in question.

[bookmark: _Ref204495535]Each of the Parties shall at all times use its best endeavours to keep confidential (and to ensure that its employees, agents, subsidiaries, and the employees and agents of such subsidiaries, shall keep confidential) any Confidential Information which it may acquire and shall not use or disclose any such information except:

for disclosure to another member of that Party’s Group or to that Party’s professional and financial advisers who are required to know the same to carry out their duties and who shall, subject to this clause 14.2, be required to keep it strictly confidential;

with the written consent of such of the Company, or the Party that the information may relate to;

as may be required by law or by the rules of any recognised investment exchange, or governmental or other regulatory body, when the Party concerned shall, if practicable, supply a copy of the required disclosure to the other before it is disclosed and incorporate any amendments or additions reasonably requested by the other; or

where it has come into the public domain through no fault of the Party to whom the information was disclosed or of any other person owing a duty of confidentiality to the Company, or the other Party, as the case may be.

The Parties shall use their best endeavours to procure that the Company and its officers, employees and agents observe a corresponding obligation of confidence in respect of information about the Parties themselves.

The obligations of each of the Parties in clause 14.2 shall continue without limit in time and notwithstanding termination of this Agreement for any cause.

A Shareholder which ceases to be a Shareholder shall, immediately upon ceasing to be a Shareholder, hand over to the Company and to the other Parties all Confidential Information belonging to or relating to the business of the Company or the other Parties, as the case may be, and shall, if so required by the Company or the other Parties, certify that it has not kept any records or copies of any such Confidential Information.

[bookmark: _Toc477513643]Claims by or against Shareholders

Where either of the Shareholders asserts any claim against the Company, DHU shall (if such claim is asserted by ELR) be entitled to defend such claim in the name and at the expense of the Company without its further authority and ELR shall (if such claim is asserted by DHU) be entitled to defend such claim in the name and at the expense of the Company without its further authority.

Where any of the Parties asserts that the Company has any claim against the other, the Party so asserting shall be entitled to pursue such claim in the name and at the expense of the Company without its further authority.

[bookmark: _Toc477513644]Parties bound

The Company undertakes with each of the Shareholders to be bound by and comply with the terms and conditions of this Agreement insofar as the same relate to the Company and to act in all respects as contemplated by this Agreement.

The Shareholders undertake with each other to exercise their powers in relation to the Company so as to ensure that the Company fully and promptly observes, performs and complies with its obligations under this Agreement and to exercise their rights as Shareholders in a manner consistent with this Agreement.

Each Shareholder undertakes with each of the other Parties that while it remains a Party to this Agreement it will not (except as expressly provided for in this Agreement) agree to cast any of the voting rights exercisable in respect of any of the Shares held by it in accordance with the directions, or subject to the consent of, any other person (including another Shareholder).

[bookmark: _Toc477513645]Assignability

[bookmark: _Ref204492121]This Agreement shall be binding on and shall enure for the benefit of each Party’s successors and assigns.

None of the Parties may, without the written consent of the others, assign any of their respective rights or obligations under this Agreement.

[bookmark: _Toc477513646]Not a partnership

Nothing in this Agreement shall create a partnership or establish a relationship of principal and agent or any other fiduciary relationship between or among any of the Parties.

[bookmark: _Toc477513647]Force majeure

A Party shall be released from its obligations under this Agreement to the extent that performance is delayed, hindered or prevented by force majeure (as defined in clauses 19.2 and 19.3).

[bookmark: _Ref204495824]Force majeure means any circumstances beyond the reasonable control of the relevant Party.

[bookmark: _Ref204495825]Without prejudice to the generality of clause 19.2, force majeure includes any one or more of the following: acts or restraints of governments or public authorities; war, revolution, riot or civil commotion; strikes, lock-outs or other industrial action, whether of the relevant Party’s employees or others; blockade or embargo; failure of supplies of power, fuel, transport, equipment or other goods or services; damage to the premises or storage facilities by explosion, fire, corrosion, ionising radiation, radioactive contamination, flood, natural disaster, malicious or negligent act or accident; and breakdown or failure of equipment whether of the relevant Party or others.

[bookmark: _Toc477513648]Agreement to prevail over Articles

In the event of any conflict, ambiguity or discrepancy between the provisions of this Agreement and the Articles, this Agreement shall prevail and the Shareholders shall join in procuring that the relevant provision of the Articles shall be waived, suspended or altered to the extent necessary to permit the Company and its affairs to be administered in accordance with the provisions of this Agreement.

Each of the Shareholders agrees with the other that it will:

exercise all voting and other rights and powers vested in or available to them respectively to procure the convening of all meetings, the passing of all resolutions and the taking of all steps necessary or desirable to give effect to this Agreement;

not exercise any rights conferred on it by the Articles which are or may be inconsistent with its rights or obligations under this Agreement.

[bookmark: _Toc477513649]Remedies to be cumulative

No remedy conferred by any of the provisions of this Agreement is intended to be exclusive of any other remedy available at law, in equity, by statute or otherwise.  Each and every other remedy shall be cumulative and shall be in addition to every other remedy given now or at any time afterwards existing at law in equity, by statute or otherwise.  The election by any Party to pursue one or more of such remedies shall not constitute a waiver by such Party of the right to pursue any other available remedy.

[bookmark: _Ref204492376][bookmark: _Toc477513650]Costs

Each of the Parties shall be responsible for its respective legal and other costs incurred in relation to the preparation and completion of this Agreement.

[bookmark: _Toc477513651]Further assurance

Each of the Parties shall, and shall use their respective reasonable endeavours to procure that any other Parties shall, execute and deliver to the other Parties such other instruments and documents and take such other action as may be required to carry out, evidence and confirm the provisions of this Agreement and the Articles.

[bookmark: _Ref204492378][bookmark: _Toc477513652]Announcements

Subject as required by law, all announcements by or on behalf of any of the Parties and relating to the subject matter of this Agreement shall be in the agreed form between the Parties in advance of issue.

[bookmark: _Toc477513653]Third party rights

No term of this agreement shall be enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a Party, but this does not affect any right or remedy of a third party which exists or is available apart from under that Act.

[bookmark: _Toc477513654]Entire agreement

This Agreement, and the documents referred to in it, constitutes the entire and only agreement and understanding between the Parties and supersedes any previous agreements, undertakings, arrangements, understandings or statements of any nature made by the Parties whether oral or written (and, if written, whether or not in draft form) relating to the subject matter of this Agreement.

[bookmark: _Ref204495905]Each of the Parties acknowledges that in entering into this Agreement, and the documents referred to in it, it is not relying on and shall have no rights or remedies in respect of any statements, warranties, representations or understandings (whether negligently or innocently made) given or made by any person (whether Party to this Agreement or not) in relation to the subject matter of this Agreement, other than as expressly set out in this Agreement.  The only remedy available to it shall be for breach of contract under the terms of this Agreement.  Nothing in this clause 26.2 shall, however, operate to limit or exclude any liability for fraud.

No purported variation of this Agreement shall be effective unless made in writing and signed by or on behalf of a duly authorised representative of each Party.

[bookmark: _Ref204492382][bookmark: _Toc477513655]Miscellaneous

If any term or provision in this Agreement shall be held to be illegal or unenforceable, in whole or in part, under any enactment or rule of law, such term or provision or part shall to that extent be deemed not to form part of this Agreement but the enforceability of the remainder of this Agreement shall not be affected.

No exercise or failure to exercise or delay by any Party in exercising any right, power or remedy under this Agreement shall constitute a waiver by that Party of any such other right, power or remedy.  Subject, as aforesaid, no waiver shall be effective unless specifically made in writing and signed by a duly authorised representative of the Party granting such waiver.

This Agreement may be entered into in any number of counterparts and by the Parties to it on separate counterparts, each of which when executed and delivered shall be an original, but all the counterparts shall together constitute one and the same instrument.

This Agreement shall cease to have effect in relation to a Shareholder which ceases to hold any Shares save in respect of:

any provision of this Agreement which is expressed to continue after such cessation;

any liability which at the time of such cessation has accrued to another Party or which may accrue in respect of any act or omission occurring prior to such cessation.

[bookmark: _Ref362425297][bookmark: _Ref362425413][bookmark: _Toc477513656]Notices

[bookmark: _Ref510931889]Except as otherwise provided in this Agreement, every notice (including any request, demand, instructions, communication or other document) under this Agreement shall be in writing and shall be deemed to be duly given if it is addressed to the Party to whom it is intended to be given at its authorised address and:

[bookmark: _Ref510931912]delivered by hand personally to the addressee (or, where the addressee is a corporation, any one of its directors or its secretary) or left in a letter box or other appropriate place for the receipt of letters at that address; or

[bookmark: _Ref510931930]duly sent by prepaid first class post (or by airmail registered post if outside the United Kingdom)

and, in proving the giving or service of such notice, it shall be conclusive evidence to prove that the envelope containing such notice was addressed to the authorised address of the relevant Party and delivered either to that address or into the custody of the postal authorities as a pre-paid first class post (or airmail registered post if outside the United Kingdom) letter, or that the notice was transmitted by facsimile transmission to the facsimile number of the relevant Party.  The fact that the intended recipient of a notice shows that he did not receive the same, whether or not that fact was known to the giver of the notice, shall not derogate from the effectiveness in law of the service as provided by this clause 28.

For the purposes of this clause 28 the authorised addresses of each of the Parties shall be as follows:

		DHU

		Johnson Building, Locomotive Way, Pride Park, Derby, DE24 8PU marked for the attention of Peter Quinn 





		ELR

		[     ] marked for the attention of [     ]







or at such other address as the Party to be served may have notified as its address for service.

Any notice duly given within the meaning of clause 28.1 shall be deemed to have been both given and received:

if it is delivered in accordance with clause 28.1.1, upon such delivery; or

if it is duly posted in accordance with clause 28.1.2, on the second (or, when sent by airmail, fifth) Business Day after the day of posting

provided that if deemed receipt occurs before 9:00 am on a Business Day the notice shall be deemed to have been received at 9:00 am on that day, and if deemed receipt occurs after 5:00 pm on a Business Day, or on a day which is not a Business Day, the notice shall be deemed to have been received at 9:00 am on the next Business Day.

No Party shall attempt to prevent or delay the service upon it of any notice connected with this Agreement.

Notice given under this Agreement shall not be validly served if sent by e-mail.

[bookmark: _Ref204492386][bookmark: _Toc477513657]Governing law and submission to jurisdiction

This Agreement shall be governed by and construed in accordance with English law. The Parties irrevocably submit to the exclusive jurisdiction of the courts of England and Wales over any claim or matter arising under or in connection with this Agreement.

IN WITNESS of which this Agreement has been executed as a deed and delivered on the date stated at the beginning.









		Signed by          for and on behalf of DHU Urgent Care (Leicester, Leicestershire & Rutland) C.I.C  in the presence of:

		)

)

		

	

Director/duly authorised



		

		



		Witness’ signature:

			



		Witness’ name:

			



		Witness’ address:

			



		

			



		

			



		Witness’ occupation:

			



		



Signed by          for and on behalf of ELR GP Fed Limited in the presence of:

		



)

)

		





	

Director/duly authorised



		

		



		Witness’ signature:

			



		Witness’ name:

			



		Witness’ address:

			



		

			



		

			



		Witness’ occupation:

			







		Signed by      for and on behalf of DHU EAST LEICESTERSHIRE & RUTLAND CIC in the presence of:

		)

)

		

	

Director/duly authorised



		

		



		Witness’ signature:

			



		Witness’ name:

			



		Witness’ address:

			



		

			



		

			



		Witness’ occupation:

			





[bookmark: _Toc477513658][bookmark: _Ref477524447]

Reserved Matters

[bookmark: a601556]Permitting the registration of any person as a member of the Company other than DHU and ELR  in relation to their initial investment.

[bookmark: a546378]Altering the name of the Company.

[bookmark: a898862]Altering in any respect the Articles or the rights attaching to any of the shares in the Company.

[bookmark: a575831]Adopting or amending the Business Plan in respect of each financial year.

[bookmark: a287355]Changing the nature of the Company’s Business or commencing any new business by the Company which is not ancillary or incidental to the Business.

[bookmark: a923168]Making any acquisition or disposal by the Company of any material asset(s) otherwise than in the ordinary course of business.

[bookmark: a38007]Creating or granting any Encumbrance over the whole or any part of the Business, undertaking or assets of the Company or over any shares in the Company or agreeing to do so.

Increasing, reducing, sub-dividing, consolidating, redenominating, cancelling, purchasing or redeeming any of the capital of, or allotting or issuing any shares or other securities in the capital of, the Company.





[bookmark: _Ref492976055]

Resolutions and Minutes
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